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ANOTHER REASON TO ORDER A 
BLACK BEAUTY CORPORATE OUTFIT 


Our Southeast office provides overnight deliveries to Northern Flot 


and second day deliveries to Southern Florida. - 


Excelsior-Legal Southeast, Inc. 
PO. Box 889, Norcross, GA 30091, (404) 449-5091 
‘To place your next rush order into immediate production— 


call toll free 1-800-241-8816 


Black Beauty is America’s most popular corporate Z * Improved 1%” extra capacity booster stan- 
outfit. Here are some of the reasons— dard three ring metals. Black Beauty “all- 
° Everything (including seal) is inside the — in-one” outfits include: * Customized seal 
“all-in-one” corporate outfit. * Improved er | in zipper pouch. * 20 lithographed share 
corporate record book and slip case in pie icates in a separately bound section 
lustrous black vinyl with high quality gold with full page stubs. Each is numbered and 
stamped border. The sturdy, dust-proof cae” teapticnel with corporate name, capitaliza- 
slip case reserves place on shelf when tion, state and officers’ titles. * 50 sheets, rag 
corporate record book is removed. * Hid- Ta content paper. Or printed Minutes and By- 
den rivets and gold label window on spine : laws with tax materials updated to conform 
for attractive appearance and quick iden- with the Economic Recovery Tax Act of 
tification. * Interior pocket neatly holds 1981. Minutes and By-laws include up-to- 
loose documents. date IRC §1244 Resolution, Subchapter S 
Materials, Medical/Dental reimbursement 

plan, appendix of forms, instructions, work 

sheets and 20 blank sheets. Special editions are 

available for CA, CT, DE, FL, GA, IL, MI, MO, 

NJ, NY, PA, TX ae Blank State (Model Business 

Corporation Act). * Our exclusive corporate record 

tickler. * Mylar reinforced tab indexes with five positions. ¢ 


_--~~ Transfer ledger, 8 pages bound in separate 
section. 


Complete Black Beauty® Outfit 
No. 70 (Green No. 71) 
50 sheets blank minute paper... $42.50 


No. 80 (Green No. 81) with 
printed minutes and by-laws. ... $46.00 


or to American Express, 
asterCard or Visa 


You may also select Green Beauty 
> with the same fine features. 


Excelsior-Legal 


New York * Georgia ¢ Illinois * Texas 


Request Catalog of 

Law Products and Services 

TO: EXCELSIOR-LEGAL | No. 70 No. 71..... $42.50 
ge eg INC. Please Ship: [] No. 80 [J No. 81 State Year 


Norcross, GA 30091 


(Print corporate name exactly as on certificate of incorporation. If longer than 45 characters and spaces, add $6.25 for 2” die seal.) 


NPV PV italization $ 
Shipment within 24 hours authorized shares each 
after receipt of order. Certificates signed by President and | Oship vi via \ Air—$7.0 00 extra. 
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shipping aad dling. oo IRC § 1244 complete set—resol., dir. min., treatise, law, a. $4. 95 extra, 


‘SHIP VIA AIR: : 
$7.00ADDITIONAL Number Expires 
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CORPORATE KIT COMPANY YOUR FLORIDA SUPPLIER 


All Material & Services Are Same Day — No Excuses. 


PRICES ARE FOR 


Co rpo rate Kits COMPLETE KITS 


That's Class. . . ‘ 
Personal Library 
Embosser 


Profit Non Profit 
31.00 38.00 
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Corporate Seal Custom Printed Certificates centers are available 

Includes: FIRST ANNUAL SHARE HOLDER MINUTES DELUXE PADDED gold wtS\XX""* for a slight additional charge. 
silk-screened three ring binder and slip box, printed minutes & bylaws with LOVE YOUR BOOKS? Personalize them in a most distinctive 
CHECKLIST, INSTRUCTIONS, and WORK SHEETS, POCKET SEAL (pocket seal fits and classic manner. Whether your library is personal or 
in kit) 20 lithographed imprinted & numbered stock certificates on parchtext. professional, our 15/8" diameter seal will impressively 
Footnoted & indexed minutes with SUB CHAPTER S, IRC PLAN 1244, IRC ELEC- emboss a page with “Library of” (your name) and 3 initials. 
TION FOR SECTION 248, & INDEMNIFICATION PLAN, written statementtoorgan- | That's Class. Proud cooks can choose a “Bon Appetit’ or 


“Kitchen Of" (Name and 3 initials) for their recipe cards, 
canning labels, or cook books. Either way, no book lover 
should be without one. That's Class!!! 


ONLY 
Plus Tax & Shipping / 


ize corporation in lieu of minutes and bylaws printed typewriter print and spacing 
to match your insertions, also these extra bonus items: two memo pads with each 
kit, federal application for tax |.D., Federal Form 2553 for Plan 1244, state 
application for state tax |.D., and preaddressed, printed envelopes for these forms. 
State report to determine unemployment status authorization schedule for Elec- 
tion 248. 


Stock Certificates Notary & Corporate Seals Rubber Stamps Seals Bonds 


Quick File Just calland... FILING SERVICES $8.00 + tx 


We hand file your Articles of Incorporation as prepared by your office and 
signed by your clients with the Secretary of State. 


You save mailing costs. 
You eliminate processing and postal delays. 


You complete both the filing and ordering of the corporate kit in a single 
step. 


You receive your charter number the next day. 
No need for changes of registered agent or directors. 


Certificate of Good Standing $13.00 + tx 


“price includes all fees” 
Corporate Name Reservation 


We will obtain the same day if order placed by 2 p.m. either a Certificate of 
Good Standing or file for a Corporate Name Reservation. 


Quick Corp.™ $15.00 + Costs 


We file and prepare new Articles of Incorporation. 


Have Any Questions? Just Call Our Office... 
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So far, no one’s called 


and asked us to perform a 
UCC search in all 3,188 


state and local jurisdictions 


in the country. 


We’re Infosearch, Inc., the 
nation’s largest complete 
information retrieval company. 
Equipped to offer you full- 
service support, we’ve been 
busy developing a_ national 
network of offices and service 
centers across the country. So 
now when you need to perform 
a UCC search in any 
jurisdiction (or in all of them) 
you Can - simply by dialing our 
toll-free number. And... 

You won’t get your UCC 
information faster from anyone 
else. Call us and put us to the 
test... 


But we could. 


Call us today at 


Our standards of service 
are unsurpassed in the service 
industry. For example, you can 
be assured that every order you 
place with us will be entered 
into our processing system 
immediately. 

The next time you need a 
UCC search, Corporate 
Verification search, or Motor 
Vehicles search, call us. We’re 
ready to go to work for 
you...anywhere...right now. 

So why not reach for your 
phone and call Toll Free: 


800-654-3082 


r | ® and ask for Kendra Howard 


Infosearch, Inc. 


P.O. Box 10394, Tallahassee, Florida 32301 
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A Priceless Heritage 


May | — July4 — 1776 — 1787 


The above dates are all very significant 
to lawyers and those knowledgeable con- 
cerning the history of our country and 
the freedom of our citizens. 

On July 4 of each year we celebrate 
the birth of our independence. In 1976 
we celebrated the 200th Anniversary of 
the signing of the Declaration of Indepen- 
dence. In 1987 our nation will commem- 
orate the Bicentennial of our Constitution. 
These are dates which are of great signi- 
ficance to Americans. 

May | has taken on special significance 
in recent years. While long recognized 
as May Day by the Communist Party 
in Russia, that date took on a particular 
significance in the United States in 1958 
when then President Dwight Eisenhower 
declared it to be Law Day. Since that 
time it has been regularly recognized as 
the day set aside to remind us of the 
importance of law in our country and 
our everyday lives. 

What does all this have to do with 
lawyers and the legal profession? 

A reading of history indicates that law- 
yers very likely occupied the highest pin- 
nacle of leadership in history during the 
years when our nation was being formed. 
People learned in the law were intimately 
involved in the actions which led to the 
Colonies seeking their independence and 
then the creation upon paper of those 
great documents which have been the 
hallmark of freedom for two centuries. 
Lawyers during the early meetings, con- 
ferences and conventions were largely instru- 

_mental in assuring the framework of a 
nation just being created, but which frame- 
work would ensure its durability down 
through the years. 

During the decades of our country’s 
existence, members of the legal profession 
have continued to assure that our Consti- 
tution and laws protect the freedom of 
our individuals. The legal profession con- 
tinues firmly committed to that goal 
today. 

This article will be published about 


May 1, 1986. On that date and for a 
few days before and after May 1, count- 
less organizations will sponsor programs 
recognizing the rule of law as contrasted 
to the dictates of men. 

The American Bar Association, The 
Florida Bar, all other state bar groups, 
and countless local and voluntary bar 
associations within our state join together 
to increase awareness of the importance 
of law and the legal system in the con- 
tinued viability of this nation. Our Gov- 
ernor has signed a proclamation naming 
May | as Law Day. Not only legal groups, 
but civic clubs, churches and other organiza- 
tions have joined in the recognition of 
May Day as Law Day and are sponsoring 
religious services, speeches, seminars, essay 
contests and numerous programs toward 
this end. 

There are undoubtedly some who would 
question these programs and activities. 
However, a quick review of history will 
show us that no other constitution of 
a country has survived as long as ours. 
Nearly 66 percent of the national consti- 
tutions in the world have been adopted 
or revised since 1970. Of 160 national 
constitutions, only 14 existed prior to 
World War II. 

Freedom did not, and does not, come 
easy. Some of the freedoms of our coun- 
try can be traced back to the Magna 
Carta enacted in 1215. Beginning with 
the English common law, our American 
ancestors founded the concept of individ- 
ual freedom and put same on paper so 
it would be the bedrock of our nation’s 
governance. 

The year 1987, similar to the year 1976, 
takes on a particular significance, as 
during that year we will celebrate the 
Bicentennial of the Constitution. Chief 
Justice Warren Burger heads a national 
commission to promote this observance. 
The Florida Bar will be a leader in that 
activity. 

At the Annual Convention of The 
Florida Bar in June, a special program 
concerning the Constitution and certain 
of its guarantees will be the subject of 


by Patrick G. Emmanuel 
President 


a discussion with leading lawyers and 
individuals of our country participating. 
The program will be professionally tele- 
vised, later edited, and will result in two 
or more one-hour TV programs as well 
as several 20-minute spots for use during 
1987 and thereafter. This program, chaired 
by Rutledge Liles of Jacksonville, will 
be disseminated on videotapes to bar 
groups throughout the state, civic and 
service clubs, churches, schools and other 
organizations. We will be bringing home 
to our Florida citizens the significance 
of the Constitution to each of them. ~ 

The College of Law of the University 
of Florida and others will sponsor a con- 
ference in March 1987 on “The South 
and the American Constitutional Tradi- 
tion.” There will be five substantive ses- 
sions in the program and it should be 
outstanding. 

It is easy for lawyers, in their busy 
practice, to overlook the fact that many 
of our citizens have no real recognition 
of the importance of law and the free- 
doms which it guarantees. Each of us 
shares in the responsibility of trying to 
impart this information to our fellow 
citizens. It is particularly urgent that our 
young people be made aware of the 
importance of law and its impact upon 
our lives. The Youth and the Law Com- 
mittee of The Florida Bar and the law- 
related education programs are continu- 
ing to do a terrific job in this area. I 
encourage local bar groups to consider 
sponsoring programs which will reach the 
students in the elementary and high 
schools of their area. 

The freedoms of our citizens and our 
constitutional guarantees come into play 
countless times in the courtrooms of our 
land at all times. Let us make sure that 
all of our people are aware of these legal 
safeguards, and I encourage every lawyer 
and legal organization to participate in 
this endeavor. 

We must assure that our priceless her- 
itage — individual freedom — will pros- 
per and guarantee freedom for generations 
of Americans yet to come. 3 
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Fourth Street Suite 300 
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CONTINENTAL ILLINOIS TRUST 
COMPANY OF FLORIDA, N.A 
1499 West Palmetto Park Road 

Boca Raton, Florida 


Executive Directions 


The Chients’ Security Fund 


During the last two years it seems as 
if there has been an abnormal number 
of defalcations of trust accounts by attor- 
neys. Not only have the numbers in- 
creased, but the magnitude of the misap- 
propriations has increased. Anytime a 
large misappropriation occurs, there will 
be a number of articles in local news- 
papers concerning the theft. The reputa- 
tion and image of all lawyers are damaged 
a great deal by the act of one individual. 
Quite recently, the state attorneys in two 
different circuits have filed grand theft 
charges against attorneys for stealing from 
their trust accounts. 


Back in 1967, the Clients’ Security Fund 
was created as a mechanism to offset 
some of these losses. While the fund 
cannot reimburse every individual to the 
full amount of his loss, it does attempt 
to reimburse as many people as possible. 
Recently the limit on recovery has been 
increased from $20,000 to $25,000. After 
an examination of the financial well-being 
of the fund, it was determined that this 
increase could occur without any detri- 
mental effect. 


Persons seeking reimbursement through 
the Clients’ Security Fund can obtain 
information from one of our local griev- 
ance offices or from the public interest 
program at The Florida Bar headquarters 
in Tallahassee. The claims are investigated 
by a member of the Clients’ Security 
Fund Committee. After an investigation 
is complete, a written report is made 
to the full committee for consideration. 
The committee has the option of rec- 
ommending payment or denial of the 
claim. Once the committee has made a 
recommendation, the circuit Board mem- 
ber also known as the designated reviewer 
will review the committee’s recommenda- 
tions and agree or disagree. Both of these 


recommendations are then forwarded to 
the Board of Governors for their consid- 
eration at its next meeting. If the Board 
approves the recommendation, a check 
is forwarded to the claimant. 

The following are examples of some 
typical cases. A lawyer was retained by 
a claimant to represent her husband’s 
estate. She turned over to him $28,800 
as assets of the estate. This was evidenced 
by a deposit receipt in his account. The 
attorney says he gave her $3,000 and 
cannot account for the rest. Claimant 
says he gave her approximately $9,400 
for various purposes and seeks the remain- 
ing $18,280. The attorney was not the 
personal representative of the estate but 
was hired as the attorney for the estate. 
The estate was never opened. The Clients’ 
Security Fund Committee recommended 
reimbursing her and the Board of Gov- 
ernors agreed to the $18,280. The claim- 
ant wrote the Bar thanking it for this 
payment. “Many, many thanks for the 
check in the sum of $18,280. You have 
made me the happiest 80-year old woman 
in the world. Your association is a won- 
derful organization and you all can be 
proud of your accomplishments. It’s just 
too bad there are some unscrupulous 
people in the world. My heartfelt thanks. 
You have restored my faith in mankind.” 

In a second case, a claimant paid an 
attorney to handle a real estate trans- 
action. The real estate transaction fell 
through. The claimant was unable to con- 
tact the attorney and finally went to his 
office where the secretary handed the 
claimant her file. The contents of the 
file indicated that the attorney failed to 
perform any services on behalf of the 
claimant. The claimant was reimbursed 
the amount of the fee from the fund. 
In her letter, the claimant said, “I wish 
to thank you for all your work in my 


by John F. Harkness, Jr. 
Executive Director 


behalf and others who may be in this 
position. It is a wonderful thing you do 
when you're in no way obligated to do 
so.” 


In another case, a claimiant gave an 
attorney a check for $16,600 to satisfy 
a mortgage on a piece of property. The 
attorney gave the mortgagee a check for 
$6,000 but never paid the balance of the 
$10,600. The Clients’ Security Fund reim- 
bursed the claimant for the $10,600. In this 
thank you letter, the claimant said, “Upon 
becoming the executrix of my sister’s 
estate and discovering how she had been 
the victim of an attorney’s malfeasance, 
I was completely disillusioned. Through 
the Clients’ Security Fund, my faith in 
The Florida Bar was restored.” 


In another instance, an attorney was 
paid a fee for filing a federal tax return. 
The attorney never filed the return and 
the Clients’ Security Fund reimbursed 
the claimant the fee. The claimant wrote 
the Bar, “Realizing that The Florida Bar 
had no responsibility for the dishonest 
practices of my attorney, I thank you 
and your colleagues for the reimburse- 
ment of the monies I lost. I really very 
much appreciate the time that has been 
spent on my behalf and the consideration 
shown. Once again, my sincere thanks.” 


I think that you can detect from these 
letters that the program is worthwhile 
and well received by the public. While 
these are all individual cases, hopefully 
the word ‘will spread to other people. 
This grassroots type of public relations 
is the best because it is the truest that 
we have. We do make attempts to notify 
newspapers of reimbursements but they 
are not really something that the news- 
paper wants to publish. I think we can 
all be proud of the Clients’ Security Fund 
because it is made up of our pels 


THE FLORIDA BAR JOURNAL/MAY 1986 7 


Examining Constitutional Issues 

1 enjoyed reading the article by Gail 
Reinertsen and Ken Vinson examining 
the Florida School Prayer Statute in light 
of the U.S. Supreme Court’s decision 
in Wallace v. Jaffree, 105 S. Ct. 2479 
(1985), in the March issue. Although I 
have not read the Jaffree case, I was 
pleasantly surprised and encouraged that 
at least one Justice on the U.S. Supreme 
Court (Rehnquist), is willing to admit 
that for the past 40 years, the U.S. 
Supreme Court has based its establish- 
ment clause cases on an erroneous prece- 
dent of the Court. Rehnquist appears 
to be willing to deeply examine consti- 
tutional issues in light of the original 
intent of the framers rather than merely 
relying on the wind-tossed waves of 
judicial precedent. 

I am only sorry that such an approach 
was not taken when the Court decided 
Roe v. Wade, in which the Court based 
its decision on the Justices’ understanding 
of medical science, social pressure, and 
some ethereal right of privacy, to strike 
down state laws prohibiting abortions in 
the first trimester of pregnancy. The 
Court, in that case, allows a voman to 
destroy at her whim that which took 
two individuals to produce. 

A hope also flickers that the Court 
might consider an in-depth constitutional 
analysis of the so-called tax protest cases, 
which are now conveniently brushed 
aside with the label “frivolous.” 

Again, thank you for printing this inter- 
esting article in your March issue. 

WILLIAM L. VINSON 
Tarpon Springs 


Local Tax Deduction Logical 

In the December 1985 issue, David 
M. Richardson has written an article favor- 
ing the repeal of the state local tax 
deduction. I think Mr. Richardson over- 
looks the effect that such repeal would 
have on people now subject to such taxes. 

It must be understood that these taxes 
are used by local governments to care 
for the poor and the elderly, and to 
provide police to protect citizens from 


crime. Those who pay such taxes are 
not always the direct beneficiary of these 
services since taxpayers are not generally 
the poor or those financially dependent 
upon government. 

Furthermore, I don’t think it’s equitable 
to consider those now subject to state 
and local taxes as responsible for the 
crime in their cities. 

Mr. Richardson seems to concede this 
when he says: “It is clear that certain 
of such goods and services should be 
funded or supported by the federal reve- 
nue system.” Our President, however, in 
his wisdom in asking for repeal of state 
and local taxes, has made no offer to 
“pick up our burden.” 

The reduction in rates to which Mr. 
Richardson alludes does not make us 
any more receptive to the elimination 
of this deduction. If I’m getting a one 
percent reduction and my neighbor is 
getting a five percent reduction, I think 
I have a right to feel “antagonism” and 
that will not be “in spite of” but “as a 
result of the reform proposals”. . . . 

I agree with Mr. Richardson’s observa- 
tion that the elimination of this deduction 
will make it “more difficult for state and 
local politicians to raise taxes in the 
future.” This, however, assumes that local 
governments are wasting money, and if 
Mr. Richardson believes that we should 
reduce monies spent for schools, police, 
fire protection, etc. I would hate to live 
in a society that he envisions. . . . 
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Logic supports the continuation of this 


_ deduction as an integral part of our tax 


code. 
GERALD S. DEUTSCH 
Port Washington, N.Y. 


Child Recovery Order 

Re: “How to Recover a Missing Child 
After a Parental Kidnap” by Elizabeth 
S. Baker and Dolores J. Seiler, March 
1986 Florida Bar Journal. 

This article was very helpful. However, 
a critical portion of the “Child Recovery 
Order” was left out. 

The order must always state: 

1. This order is entered pursuant to 
F.S.A. Chapter 787 and Chapter 61, the 
Uniform Child Custody Jurisdiction Act 
and Public Law 96-611, Title 28 U.S. 
Code Sect. 1738A(g). (Federal law known 
as “Parental Kidnapping Prevention Act.”) 

2. Ordered that the respondent or any 
other person or agency, including any 
school, day care facility or sitter, 
having actual temporary physical pos- 
session of the aforesaid children shall 
surrender them immediately to any law 
enforcement officer presenting this order. 

3. Ordered that any sheriff, deputy 
sheriff, police officer, constable, local or 
state law enforcement agency, authority 
or official shall assist the petitioner and 
the guardian ad litem in obtaining immedi- 
ate physical possession of the aforesaid 
children. 

4. Ordered that the respondent is hereby 
ordered to comply with this order and 
she is hereby further enjoined and 
restrained, until further hearings and until 
further orders of court from interfering 
with the said petitioner in any manner, 
directly or indirectly. 

Most police officers hesitate to get 
involved in “family disputes.” Most law 
enforcement officials need to be “con- 
vinced” that a judge is “ordering” them 
to cooperate with the left behind parent. 
An order like this removes any doubt 
in their mind. Likewise for day care cen- 
ters, nurseries, schools, etc. 

E.J. WINTER, JR. 
Miami 
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ATTORNEY SOPTWARE Ing 
ATTORNEYS SYSTEM DISK 


SOFTW, 
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handles all your client business fast 
pays for itself two months! 


Finally. A complete, easy-to-use law practice 
management system any firm can afford. 


The Attorneys Software System. Only $799 
complete. 


Slip the diskette into an IBM Personal Computer 
and you're ready to handle all your client reports, 
notes, matters, fees, disbursements, work schedules, 
diaries, time recording, billing, accounts receivable 
..-everything involved in your law practice business. 

And that leaves you more time for the important 
business of practicing law. 

Easy to use. And easy to buy. Faster and safer 
than any manual or time sharing method. 50% to 
70% less in cost than comparable systems. And it 
pays for itself in two months! 


Send in the coupon or call for full details. You'll be 
money ahead. Time ahead. And probably, you'll be a 
better lawyer, too. 

IBM is a registered trademark of International Business Machines Corp. 


ATTORNEYS SOFTWARE, Inc. 
1888 Century Park East/Suite 809/Los Angeles, CA 90067 


Please tell me how I can own the complete law practice 
management system for only $799. 


NAME. 

FIRM, 

ADDRESS. PHONE. 
CITY. STATE. ZIP. 


ORCALL 800-443-5763 NOW. 
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SERVICE 
THAT SUITS 
YOU TO 
A TEA. 


Asanattomey, you realize 
that title insurance is a 
business in which speed, 
accuracy and Know-how are 
vital. And that makes good 
service absolutely essential. 

At The Fund we're fond of 
saying that our service suits 
you to a tea. 

We think it’s a fitting 
phrase. After all, just as you'd 
expect a tea to be strong, 
fresh and well-seasoned — 
well, aren't these the very 
qualities that make for a 
trusted title insurance 
company? 

We certainly think so. 

Our service orientation 
can be seen in things both 
large and small. Whatever 
size the policy, we're 
thorough to a fault — the 


result of over 36 years’ 
experience in Florida real 
estate law. Our aim is to make 
sure everything is legal, 
proper and problem-free. 

That's service. But then, 
the Fund has always been 
pledged to working with you, 
not against you. 

So please think of us when 
your thoughts turn to title 
insurance. Or tea for that 
matter. And don't hesitate to 
call if you think we can be of 
help. Because when it comes 
to serving the attorney, we 
never run out of steam. 


— Charles J. Kovaleski 
President 
Attomeys’ Title Insurance Fund 
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Attorneys’ Title 
Insurance Fund 
32 West Gore Street 
P.O. Box 2671 
Orlando, Florida 
(305) 843-1200 
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The Outer Limits 
Florida Appellate Advocacy 


hen Anderson County, 

Tennessee, Circuit Judge 

James Scott concluded 
that the refusal of the infamous criminal 
defense attorney Mary Evans to testify 
at her sentencing hearing that she felt 
remorse for helping her former murder 
client escape from custody justified the 
imposition of a three-year term of impris- 
onment upon her plea of guilty to aiding 
and abetting this escape,'! reasonable 
people generally agreed that such a sanc- 
tion was necessary because Ms. Evans 
had indeed gone a little too far in the 
service of her client.2 But what may be 
done about attorneys whose excesses in 
the perceived service of their clients are 
slightly more subtle? What in particular 
may be done about Florida appellate 


SK 7-106 Trial C 


shall not 
(A) A a standing 


tribunal or 
rule of a tribun 
course of a proc 


ot) made in the 


ay take appropriate s 
mn “4 test the validity of such 


ruling. 


sentin 
cB) In disclose: 


nal, a lawyer 


ity 
Legal author! 
kn 


by John W. Tiedemann 


attorneys who, in representing the mate- 
rial facts in their briefs, appear to cross 
“the line between permissible puffing and 
impermissible lying,” as it has been 
phrased in the labor negotiation context,3 
and who then openly disparage the 
integrity of opposing counsel for noting 
the transgression? 

The writer has served the Florida 
appellate judiciary for five years, first 
as a judicial aide and then as an appellate 
prosecutor, and can confirm that a small 
minority of appellate attorneys routinely 
indulge in such behavior, usually as the 
result of either an intellectual inability 
or an emotional unwillingness to accept 
the axiom that, when representing appel- 
lants, they are generally obliged to state 
the evidence and the legal occurrences 


onduct. 


disregard or 


a ruling of a tribunal 
eeding, but 


teps in go 
rule or 


g a matter to a tribu- 


in th 


below in the light most favorable to the 
appellee as the prevailing party.4 This 
article will suggest several possible sanc- 
tions for such misconduct. 


Factual Misrepresentations 

Canon 7 of the Code of Professional 
Responsibility of The Florida Bar requires 
that “[a] lawyer should represent a client 
zealously within the bounds of the law.” 
However, DR 7-102(A)(5) commands that 
“a lawyer shall not ... knowingly make 
a false statement of law or fact” to sup- 
port a legal claim,’ while Fla.R.App.P. 
9.210 has been judicially interpreted to 
command that an appellate attorney shall 
state the facts in the proper light “clearly, 
concisely and objectively.” 

Generally, a court may cause an attor- 
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ney who has breached his ethical obliga- 
tions to face discipline in one of three 
fashions: 

The first alternative is the traditional griev- 
ance committee-referee process in which an 
attorney is prosecuted by The Florida Bar 
under the direction of the Board of Governors. 
Under this procedure, sanctions are imposed 
by the Supreme Court after the Court consid- 
ers the referee’s recommendations. See Fla. 
Bar Integr. Rule, Art. XI, Rules 11.02-11.13. 
The second alternative is a procedure initiated 
by the judiciary with the state attorney 
prosecuting. Judgment is entered by the trial 
court and is subject to review by the Supreme 
Court. See Fla.Bar Integr.Rule, Art. XI, Rule 
11.14. The third alternative is the exercise 
of the inherent power of the courts to impose 
contempt sanctions on attorneys for lesser 
infractions, a procedure which this Court express- 
ly approved in Shelley v. District Court of 
Appeal [First District], 350 So.2d 471 (Fla. 
1977). We stated in Shelley: 

“(T]he imposition of a summary contempt 
sanction is a proper and necessary disciplinary 
tool to aid a judicial tribunal in carrying out 
its necessary court functions. . .. The contempt 
power is a proper and historical alternative 
to existing formal disciplinary proceedings. 
The Integration Rule of The Florida Bar, 
Article XI, Rule 11.14, providing for discipli- 
nary proceedings in circuit courts, is no bar 
to the use of this summary power in cases 
of lesser infractions of the various rules govern- 
ing the practice of law which affect the neces- 
sary operations of a court.” 


Id., at 472-473.7 

The first alternative, that of referring 
an ethical violation to The Florida Bar 
for disciplinary prosecution of the attor- 
ney, was that relied upon by a trial judge 
when confronted with a lawyer who “delib- 
erately lied ... in order to obtain a con- 
tinuance.”* The Florida Bar sanctioned 
the attorney’s misrepresentation by impos- 
ing a 60-day suspension from practice 
and $1,159.51 in costs. Although there 
have been no reported cases of such 
actions being taken for factual misrepre- 
sentations occurring in the appellate con- 
text, such would appear viable in view 
of the fact that the First District Court 
of Appeal regularly publicly reprimands 
and refers attorneys to The Florida Bar 
for violating the Florida Rules of Appel- 
late Procedure,? and has even assessed 
an offending attorney for the costs asso- 
ciated with such a reprimand.!° 

The second alternative, that of refer- 
ring an ethical violation to the state attor- 
ney for civil prosecution of the attorney, 
would appear to be of questionable 
viability in the context of sanctioning 
appellate factual misrepresentations.'! How- 
ever, because such an approach would 
not entail a jurisdiction-divesting refer- 
ence to The Florida Bar,'2 it would have 
the advantage of permitting the judiciary 


to select and impose sanctions itself. 

The third alternative, that of imposing 
contempt or other sanctions as authorized 
by Fla.R.App.P. 9.410,!3 offers the same 
advantage, and would appear the pre- 
ferred option. In Addison v. Brown, 413 
So.2d 1240 (Fla. 5th DCA 1982), affirmed 
sub. nom. Lubin v. District Court of 
Appeal, Fifth District, 428 So.2d 663 
(Fla. 1983), the Fifth District Court of 
Appeal was confronted with an attorney 
who failed to disclose information which 
he either “knew, or should have known” 
augured against the granting of his peti- 
tion for a writ of prohibition. The court 
imposed the costs of the proceeding upon 


An attorney aggrieved by his 
opponent’s misrepresentation 
of material facts could 
personally refer the offender to 
The Florida Bar for 
disciplinary prosecution, 
but such action would 
obviously be second best 
to a reference by the court. 


the attorney and recognized the viability 
of a citation for contempt in such a 
context, but determined such action was 
unwarranted in the particular case because 
“there was no deliberate effort to con- 
ceal.”!4 Accord, Shelley v. District Court 
of Appeal, First District, 350 So.2d 471 
(Fla. 1977). The soundness of the judicial 
leniencies in these cases are open to 
question insofar as “[i]ntent, being a state 
of mind, is often not subject to direct 
proof and can only be inferred from 
circumstances.”!5 In Winstead v. Adams, 
363 So.2d 807 (Fla. Ist DCA 1978), dis- 
missed, 366 So.2d 886 (Fla. 1978) and 
Altchiler v. State Dept. of Professional 
Regulation, Division of Professions, 
Board of Dentistry, 442 So.2d 349 (Fla. 
Ist DCA 1983), the First District declined 
to pursue contempt proceedings against 
attorneys who willfully violated the 
Florida Rules of Appellate Procedure, 
essentially because they were first offend- 
ers. The soundness of the judicial lenien- 
cies in these cases are similarly open 
to question insofar as private citizens 
and prisoners have been held in contempt 
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the first time that they misrepresented 
facts to trial judges.'© However, insofar 
as no further derelictions of the attorneys 
involved in the four aforeindicated deci- 
sions have been publicly reported, per- 
haps the mere threats of contempt 
proceedings did have an adequate salu- 
tary effect.!7 


Offensive Personality 

As noted, Canon 7 of the Code of 
Professional Responsibility of The Florida 
Bar requires that “[a] lawyer should rep- 
resent a client zealously within the bounds 
of the law.” However, EC 7-37 commands 
that “[a] lawyer should not make unfair 
or derogatory personal references to oppos- 
ing counsel” to support a legal claim,!8 
while Fla.R.App.P. 9.410 has been judi- 
cially interpreted to command that an 
appellate attorney should refrain from 
filing frivolous and vexatious pleadings.!9 
Because ethical considerations, unlike dis- 
ciplinary rules, are aspirational rather than 
mandatory in character,2° an appellate 
court seemingly may not refer an attorney 
who has indulged in argumentum ad 
hominem to either The Florida Bar or 
the state attorney for the initiation of 
disciplinary or civil prosecution. How- 
ever, the court may upon proper motion 
order the offending pleading stricken.?! 
The court may also apparently order a 
vituperative attorney to pay personally 
the attorney’s fees accrued by his oppo- 
nent in defending against the invective- 
ness,?2 and may apparently hold such 
an attorney in contempt for indulging 
in offensive personality,23 which contempt 
even an apology may not purge.”4 


The Ineffectiveness of Other Remedies 

An attorney aggrieved by his oppo- 
nent’s misrepresentation of material facts 
could, of course, personally refer the 
offender to The Florida Bar for discipli- 
nary prosecution, and indeed may have 
the ethical obligation to do so,?5 but 
such action would obviously be second 
best to a reference by the court. It would 
not appear genuinely arguable that an 
attorney aggrieved by such misconduct 
could fairly seek to have the offender 
criminally prosecuted by the appropriate 
state attorney for committing perjury in 
an official proceeding in violation of F.S. 
§837.02(2), under the theory that the attor- 
ney’s signature on the Fla.R.App.P. 
9.420(c)(2) certificate of service on the 
offending brief would constitute his F.S. 
§837.011(2) oath. The attorney could the- 


oretically be prosecuted for “mak[ing] 
a false statement in writing with the intent 
to mislead a public servant in the per- 
formance of his official duty,” which crime 
does not require that the false writing 
be under oath, F.S. §837.06. 2 No such 
prosecutions have been reported. 

As noted, an attorney aggrieved by 
his opponent’s open disparagement of 
his integrity cannot effectively personally 
refer the offender to The Florida Bar 
for disciplinary prosecution. It would 
appear only very marginably arguable 
that an attorney aggrieved by such 
misconduct could fairly prosecute the 
offender personally for committing civil 
libel.2”? Generally, it is libelous per se 
to publish untrue material which “tends 
to subject one to distrust, ridicule, con- 
tempt or disgrace, or tends to injure 
one in his trade or profession”;?8 more- 
over, “even absent the element of injury 
to trade or profession, imputations of 
untruthfulness have been considered 
actionable per se.”2? However, although 
even a publicly employed attorney who 
libels an opponent in the purported course 
of his duties is apparently not absolutely 
immune from personal liability therefore 
if he acted in bad faith,3° it has been 
held that: “statements of fact made in 
a pleading filed in a law suit, however 
false and malicious they may be, are 
considered to be absolutely privileged 
under the law of libel, so long as they 
are reasonably connected with or material 
to the ‘cause in hand.’ ”3! 

It is an open question whether one 
could write such a statement as “attorney 
Joyce Davenport is an avowed and lying 
Marxist-Leninist, as her approach to the 
case at bar indicates” in an appellate 
brief and defeat a civil suit for libel under 
the foregoing language, but the proper 
test case has yet to be litigated. 

The paucity of alternative remedies avail- 
able to an aggrieved attorney serves to 
emphasize the point that, when an 
appellate court is confronted with attor- 
ney misconduct in the form of misrepre- 
sentations of material fact and conse- 
quent disparagement of the integrity of 
opposing counsel for noting the trans- 
gression, it should impose some or all 
of the aforesuggested sanctions to remedy 
decisively the situation. A court has the 
inherent power to protect the integrity 
of its judicial processes against misrepre- 
sentations of fact,32 and also has the 
“duty to protect the litigants before it 
from abuse, harassment, or exploita- 
tion,”33 including assaults upon the 


integrity of their counsel.34 The Supreme 
Court of the United States recently 
reminded us that there is no requirement 
“that counsel do what is impossible or 
unethical” to win a lawsuit.35 Unfortu- 
nately for all concerned, a small minority 
of appellate attorneys apparently require 
sanctions to grasp the meaning of this 
truth. BJ 
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1980), rev. denied, 411 So.2d 280 (Fla. 1981). 

3! St. Paul Fire and Marine Ins. Co. v. 
Icard, Merrill, Cullis and Timm, P.A., 196 
So.2d 219,222 (Fla. 2d D.C.A. 1967), cert. 
denied, 201 So.2d 897 (Fla. 1967) (emphasis 
in original); see also Budd v. J.Y. Gooch Co., 
Inc., 27 So.2d 72 (Fla. 1946); Sussman v. 
Damian, 355 So.2d 809 (Fla. 3d D.C.A. 1977), 
and Sailboat Key, Inc. v. Gardner, 378 So.2d 
47 (Fla. 3d D.C.A. 1979). 

32 See Diamond v. State, 270 So.2d 459 
(Fla. 4th D.C.A. 1972). 

33 Green v. Wyrick, 462 F.Supp. 357,360 
(W.D. Mo. 1978). 

34 See generally State ex.rel. Burbridge v. 
Call, 26 So. 1016 (Fla. 1899); Minge v. Davison, 
115 So.2d 510 (Fla. 1928), and Jones v. Griffin, 
138 So. 38 (Fla. 1931). 

35 United States v. Cronic, __ U.S. —_, 
104 S.Ct. __, 80 L.Ed.2d 657, 666 (1984). 
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elta Airlines Flight 191 

crashes in Dallas. Before the 

smoke clears lawyers are at 
the crash site. A Miami Herald editorial 
cartoon depicts these lawyers as vulture 
members of the law firm of “Pickem, 
Pickem, Scavage and Bones... Don’t Call 
Us—We'll Call You!”! Victims and family 
members report calls and telegrams at all 
hours from lawyers seeking to be chosen 
counsel. The Texas Bar threatens action 
against these “out-of-state” lawyers, while 
Fort Lauderdale families report receiving 


The Latest Word 
Solicitation 


by Howard R. Messing 


solicitation telegrams from Texas attor- 
neys. Accused of ambulance chasing, a 
leading personal injury attorney (whose 
firm opens a temporary office in Dallas 
immediately after the crash) is reported 
on national television news to have denied 
being an ambulance chaser, saying he 
always gets there before the ambulance.? 
Letters and telegrams sent by lawyers 
to those specifically in need of legal ser- 
vices following such a tragedy have been 
prohibited by code and case law.3 How- 
ever, a recent United States Supreme 


AP/Wide World Photos 


Court decision, Zauderer v. Office of Dis- 
ciplinary Counsel, 105 S.Ct. 2265 (1985); 
two state supreme court decisions, Jn re 
Von Wiegen, 63 N.Y. 2d 163, 470 N.E. 
2d 838 (1984), rev. den. 105 S.Ct. 2701 
(1985), in New York and Leoni v. The 
State Bar of California, 39 Cal. App. 3d 
609, 704 P.2d 183 (Cal. 1985), in Califor- 
nia; and a U.S. district court ruling in 
Adams v. Attorney Registration and Dis- 
ciplinary Commission of the Supreme 
Court of Illinois, 54 U.S.L.W. 2153, N.D. 
Ill., August 15 (1985), call this longstand- 
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ing policy into question. 

The Florida law regarding lawyer solic- 
itation, unchanged since the Florida Su- 
preme Court decision in The Florida Bar 
v. Schreiber, 407 So.2d 595 (Fla. 1981), 
vacated 420 So.2d 599 (Fla. 1982), will 
be ratified with the adoption of Florida’s 
proposed Rules of Professional Conduct, 
now pending with the court. However, 
the previously cited cases and the U.S. 
Supreme Court denial of certiorari in Von 
Wiegen leave a large question as to what 
conduct must be permitted. It appears that 
in addition to “normal” advertising and 
direct mail permitted by Bates v. State 
Bar of Arizona, 433 U.S. 350 (1977), and 
Inre R.M.J., 455 U.S. 191 (1982), lawyers 
may now employ targeted direct mail sub- 
ject only to the requirement of truthful- 
ness. The Jn re R.M.J. decision permitted 
advertising by a general direct mailing of 
“business cards” to the general public for 
the first time. Rule 4-7.3 of Florida’s 
proposed Rules of Professional Conduct 
permits this R.M.J. or Schreiber type mail- 
ing, while prohibiting targeted mail solic- 
itation of individuals known to be pecu- 
liarly affected by a specific occurrence. 
By denying certiorari in Von Wiegen, the 
U.S. Supreme Court arguably rejected part 
of Florida’s proposed Rule 4-7.3, thereby 
allowing this type of targeted direct mail 
solicitation. 


Advertising and Solicitation — 
A Brief History 

In the past eight years, the U.S. Supreme 
Court has significantly expanded a law- 
yer’s ability to communicate the availabil- 
ity of his or her legal services. In Bates, 
the U.S. Supreme Court permitted lawyer 
advertising for the first time. John Bates 
and Van O’Steen opened a “legal clinic” 
with the goal of serving the routine legal 


needs of lower and middle income clients 
at reasonable prices. These attorneys found 
that advertising was necessary to generate 
the volume of business required to make 
a profit, and they elected to challenge 
Arizona’s prohibition of attorney adver- 
tising. Their advertisement contained a list 
of basic legal services with fees and costs.‘ 
This information was presented in a most 
dignified manner compared to much of 
today’s lawyer advertising. They were dis- 
ciplined by the Arizona Bar Association 
and suspended for one week each. 

The Court, however, found that Bates 
and O’Steen had preseited no extrava- 
gant claims and had in fact presented 
straight-forward information of value to 
the public regarding the availability of legal 
services. The Court held that while there 
were some permissible limitations on adver- 
tisements a blanket restriction would not 
be upheld. The Court also concluded that 
constitutional protections for commercial 
speech guaranteed an attorney’s right to 
provide information regarding his or her 
services to the public through advertising. 
However, this opinion did establish a bare 
minimum requirement of truthfulness in 
attorney advertising. The Court declared 
that as with other types of commercial 
speech, “there may be reasonable restric- 
tions [placed] on the time, place and 
manner of advertising.” 

Interestingly, the Court rejected the argu- 
ment that advertising would have an 
adverse effect on professionalism. Justice 
Blackmun suggested that advertising might 
aid the profession’s image, assist the public 
in locating competent counsel and improve 
the general awareness of the availability 
of legal services. The Court rejected 
arguments that advertising of legal ser- 
vices inevitably would be misleading and 
would undesirably stir up litigation. The 


Court also distinguished print media from 
electronic media, leaving electronic media 
for future decision. The Court did not 
discuss the use of direct mail, although 
it chose to distinguish permitted advertis- 
ing from prohibited in-person solicitation. 

As Professor Ruth Thurman of Stetson 
Law School prophesied in her 1982 law 
review article, the characterization of direct 
mail as solicitation, and not advertising, 
is “a distinction without a difference.”” 
Having earlier permitted advertising, the 
Court subsequently found it logically incon- 
sistent to prohibit general direct mail solic- 
itation. Five years after Bates, the U.S. 
Supreme Court in Jn re R.M.J. made it 
clear that absolute prohibition against the 
mailing of truthful, nondeceptive adver- 
tising to potential clients would not with- 
stand constitutional analysis absent a 
showing that there is no workable less 
restrictive alternative to serve the articu- 
lated substantial state interest. R.M.J. had 
mailed law office announcement cards to 
persons who were neither fellow attor- 
neys, personal friends, former clients, cur- 
rent clients, nor relatives. The Court said 
that while certain reasonable requirements 
could be placed on advertising and on 
direct mail, an absolute ban on speech 
that is not inherently misleading is an 
unconstitutional limitation on the freedom 
of speech. 

The Florida Bar v. Schreiber, 407 So.2d 
595 (Fla. 1981), vacated 420 So.2d 599 
(Fla. 1982), addressed this direct mail issue. 
Barry Schreiber, a Florida attorney and 
Dade County commissioner, mailed a solic- 
itation letter to an international trade com- 
pany offering his firm’s services as “re- 
putable immigration attorneys.” This letter 
further offered, perhaps as an after- 
thought, a copy of the firm’s “outline on 
Immigration policy.” The Florida Supreme 


MISSING HEIRS? 


WE FIND HEIRS WORLDWIDE 
AT OUR OWN EXPENSE 


Twenty years of prudent service to the legal, judicial and financial communities 


TRY US FIRST ON ANY CASE! 


Phone collect or write 


FIDUCIARY RESEARCH, INC. 


(Forensic Genealogy) 


161 NE 2ND AVENUE, BOCA RATON, FL 33429-1919 * (305) 368-0055 


18 THE FLORIDA BAR JOURNAL/MAY 1986 


Court initially ruled against Schreiber, hold- 
ing that the state’s interest in prohibiting 
direct mail solicitation motivated solely 
by pecuniary interests was superior to an 
attorney’s right to use direct mail. In so 
holding the court noted that Schreiber’s 
conduct did not involve political or associa- 
tional interests and that the information 
contained in his letter could be made read- 
ily available through the public media. 
Very shortly after the Florida Supreme 
Court’s original opinion in Schreiber, the 
U.S. Supreme Court’s decision in R. M.J. 
required the Florida Supreme Court to 
vacate its decision.? 

The Florida Bar in drafting its proposed 
Rules of Professional Conduct attempted 
to balance the competing interests of an 
attorney’s commercial speech against a 
potential recipient’s right to privacy. There 
was considerable concern with the inher- 
ent seriousness of a lawyer’s. letter reach- 
ing consumers at a time when they were 
suffering from an injury or stricken with 
grief. Proposed Rule 4-7.3 prohibits con- 
duct defined as “solicitation” when a 
lawyer’s profit is his or her primary reason 
for the solicitation.!° “Solicitation” is 
defined as in-person, telephone, or other 
communications directed to a specific 
person, including written communications 
that do not meet the requirements set out 
in the rule. Solicitation which advanced 
a “social cause” would be permitted, as 
profit is not the primary reason for this 
contact. “Social cause” solicitation was 
approved by the U.S. Supreme Court hold- 
ing in In re Primus, 436 U.S. 412 (1978). 

In Primus, an American Civil Liberties 
Union attorney solicited a client by mail 
to challenge involuntary sterilization. The 
Court allowed this conduct as protected 
political expression distinguishing it from 
a traditional solicitation case, Ohralik v. 
Ohio State Bar Assn., 436 U.S. 447 (1978). 
Primus relied heavily on NAACP v. 
Button, 371 U.S. 415 (1963), which held 
that the NAACP’s civil rights activities, 
which included in-person solicitation of 
prospective desegregation litigants, were 
protected modes of expressions and associa- 
tion. Ohralik, an Ohio attorney, coercively 
solicited a hospitalized victim of an auto- 
mobile accident. Ohralik surreptitiously 
tape-recorded his second conversation 
with the victim’s family and a later con- 
versation with a friend of the victim who 
also was injured in the accident. Both vic- 
tims accepted his offer of representation, 
but both later discharged him. The Supreme 
Court strongly condemned Ohralik’s actions 
in this case, calling the facts of the 


case “a striking example of the potential 
for overreaching ... inherent in ... in- 
person solicitation. . . .” 

Primus and Ohralik today define the 
limits of permitted (political expression) 
and prohibited (primarily pecuniary inter- 
est) in-person solicitation. 


Florida’s Proposed Solicitation Rules 

The present Code of Professional Re- 
sponsibility provides a “laundry list ap- 
proach” to permissible conduct in the area 
of attorney advertising. DR 2-101 specifies 
those actions a lawyer may take in com- 
municating the availability of his or her 
legal services. DR 2-103 and DR 2-104 
define attorney conduct in solicitation sit- 
uations. The focus of this article is the 
provisions on advertising and solicitation 
in Florida’s proposed Rules of Profes- 
sional Conduct, as they are likely to be 
adopted in the near future. The rules 
follow a Restatement format and are simi- 
lar to the rules adopted by the American 
Bar Association after lengthy debate in 
1984.1! 

In 1980 The Florida Bar appointed a 
special committee to track ABA develop- 


ments. The Bar was ready to offer its own 
rules proposal to the Florida Supreme 
Court less than a year after the adoption 
of the ABA Model Rules. This proposal, 
argued before the Florida Supreme Court 
in November 1984,!2 is awaiting the court’s 
response. Most states are considering 
adoption of the Model Rules. At least 
10 states have to date adopted versions 
of these Model Rules.!3 

Florida’s proposed solicitation rules 
would continue to allow DR 2-104’s gen- 
eral direct mail contact similar to that 
permitted in Schreiber, if the client is not 
known to be in need of legal services in 
a specific matter.'4 However, the latter kind 
of targeting would still be prohibited. All 
direct mail would continue to be subject 
to the requirements that it be marked 
“advertisement” on the face of the enve- 
lope and on each page of the communica- 
tion in type as large as any in the commu- 
nication!5 and that a copy of the commu- 
nication be retained by the lawyer for at 
least three years.'® Further, direct mail com- 
munication involving any type of coercion, 
duress, fraud, overreaching, harassment, 
intimidation or undue influence would con- 
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tinue to be prohibited.'? Lawyers would 
continue to be prohibited from writing 
to a client who “the lawyer knows or rea- 
sonably should know ... is represented 
by [another] lawyer in the matter,”!® or 
who the lawyer knows does not want to 
receive such communication.'9 This rule 
acknowledges the need to balance a lawyer’s 
right to communicate his or her pro- 
fessional services against the danger of 
overreaching by solicitation that is not 
subject to public supervision.?° 

As noted above, however, recent case 
law calls into question the Rule 4-7.3 
prohibition against mail solicitation of 
those in need of legal services in a specific 
matter. 


Latest Word from U.S. Supreme Court 

Philip J. Zauderer, an Ohio attorney, 
placed a newspaper advertisement which 
advised women that the Dalkon Shield 
intrauterine device “is alleged to have 
caused serious” injury to its users and that 
women who had been injured should “not 
assume” it was too late to take legal action 
against the product’s manufacturer.?! Zau- 
derer also used a line drawing illustration 
of the Dalkon Shield in the advertisement, 
which was contrary to Ohio rules limiting 
permissible illustrations. The advertise- 
ment further stated such cases were han- 
dled on a contingent fee basis and sug- 
gested that legal representation was with- 
out cost if the lawsuit was unsuccessful. 
Finally, the advertisement offered “free 
information.” 

In what now is becoming a bit of an 
old song, the Supreme Court held that 
as the legal advice contained in the adver- 
tisement was neither false nor misleading, 
the burden was placed on Ohio to show 
that the prohibition of this advertisement 
advanced a substantial government inter- 


est. The Court held that newspaper adver- 
tisements (and arguably direct mail adver- 
tisements) did not pose a danger of 
invasion of privacy and the Ohio restric- 
tions were not justified by any state inter- 
est in preventing lawyers from “stirring 
up litigation.” The Court also found 
options much less restrictive than an out- 
right ban on this type of targeted adver- 
tisement were available in Ohio. Justice 
White summarized for the majority, declar- 
ing that “[a]n attorney may not be disci- 
plined for soliciting legal business through 
printed advertising containing truthful and 
nondeceptive information and advice 
regarding the legal rights of potential 
clients.” The Court also found that Zau- 
derer’s Dalkon Shield illustration was not 
inaccurate, confusing or misleading and 
was entitled to the same protection and 
standards as other commercial speech. 

However, the Supreme Court’s decision 
did not allow Zauderer to escape com- 
pletely from discipline. Zauderer neglected 
to include a required proviso that in con- 
tingent fee litigation, costs (which may 
be substantial) remain the responsibility 
of a client. This disclosure requirement, 
intended to prevent deception in advertis- 
ing, was upheld as necessary information 
without significant restraint on an attor- 
ney’s rights. Such a proviso is likely to 
become a standard fixture of state bar 
regulations as various bars search for per- 
missible limits on attorney communica- 
tion. Even before Zauderer, this was the 
position of staff counsel for The Florida 
Bar. 

The most interesting part of the Court’s 
analysis, however, is its distinguishing 
Zauderer’s printed advertising from solic- 
itation. The Court, in reviewing Ohralik, 
discussed the inherent dangers of over- 
reaching and invasion of privacy which 


are present with in-person solicitation. It 
emphasized, however, that since printed 
materials lack in-person contact, they pro- 
vide “.... information about legal services 

. More conducive to reflection and the 
exercise of choice on the part of the con- 
sumer....” By analogy, at least, the 
Court’s contrasting of in-person and writ- 
ten communications seems to suggest that 
targeted direct mail solicitation, like 
targeted advertising, is permissible. If 
information about a specific legal matter 
(Dalkon Shield litigation in this case) is 
permissible in a newspaper advertisement, 
it would appear to be equally permissible 
in targeted direct mail advertising. While 
targeted direct mail is a step beyond news- 
paper advertising, it does not represent a 
significant violation of personal privacy, 
nor does it place upon the recipient any 
compelling need to respond. Perhaps more 
important, it can be discarded unopened 
and/or unread. 


Von Wiegen, Adams, Leoni: Even Later 
Words on Solicitation 

Eric Von Wiegen, a New York attorney, 
wrote to victims and families of those 
injured when a skywalk collapsed at the 
Hyatt Regency Hotel in Kansas City, 
Missouri, in 1981.22 The letters in question 
were signed by Von Wiegen’s former sec- 
retary as “coordinator” of a nonexistent 
litigation coordinating committee and were 
unquestionably deceptive and misleading. 
These letters stated a committee had been 
formed to assist victims and families of 
victims. This “bogus” committee solicited 
additional clients at a reduced contingency 
fee rate. 

Despite this deception, the New York 
Court of Appeals chose the Von Wiegen 
case to distinguish between in-person solic- 
itation and direct mail. The New York 
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court indicated its agreement with the U.S. 
Supreme Court’s reasoning in Ohralik that 
in-person solicitation was so rife with 
overreaching and other forms of vexatious 
conduct that it justified a total ban on 
such conduct. The court found that direct 
mail could aid consumers in their deci- 
sions without inflicting the coercive fea- 
tures inherent in in-person solicitation. The 
Von Wiegen court then held that while 
limits may be placed on commercial 
speech, including direct mail, an absolute 
ban “of mail solicitation of accident vic- 
tims” violated a lawyer’s right of expres- 
sion under the first and 14th amendments 
of the United States Constitution. The 
New York court viewed an absolute ban 
on mail solicitation of accident victims 
as content-based rather than a regulation 
of time, place and manner. 

Restrictions on the time, place and 
manner of the commercial speech are 
acceptable “if reasonable and rationally 
related to legitimate state interests,” the 
court declared. One may question exactly 
what time, place and manner restrictions 
are permissible in light of Bates, R.M.J., 
and Von Wiegen. In any event, the Von 
Wiegen court ruled that the “[c]Jontent 
or subject matter [of commercial speech] 
may be regulated only if substantial State 
interests are involved... .” 

The New York court applied the four- 
step test established in Central Hudson 
Gas & Electric Corp. v. Public Service 
Commission, 447 U.S. 557 (1980) for judg- 
ing the validity of any restriction on the 
content of commercial speech. The first 
requirement is a determination whether 
the communication is outside the scope 
of constitutionally protected commercial 
speech. The court answered negatively in 
this case, ruling that “[d]irect mail solic- 
itation of accident victims is not inherently 
misleading nor is there a history that the 
practice has led to abuses.” 

The second step of the test asks whether 
the governmental interests sought to be 
protected are substantial. The court con- 
sidered and rejected the following four 
potential interests: “overcommercializa- 
tion of the profession and the potential 
for ‘ambulance chasing’; invasion of pri- 
vacy and the possibility of undue pres- 
sure; stirring up litigation; and the poten- 
tial for deception.” The court ruled that 
while direct mail advertising may be un- 
seemly, it is constitutionally protected and 
does not constitute a substantial invasion 
of privacy or present a risk of undue pres- 
sure. The court also ruled that Von Weig- 
en’s mail solicitation, being directed at 


people with need for legal counsel, did 
not present the evil of stirring up ground- 
less litigation. Further, the court suggested 
that the potential for deception could be 
minimized through requirements such as 
those included in Florida Rule 4-7.3. 

The third and fourth steps of this test 
are to ask how directly the regulation 
advances an identified governmental inter- 
est and whether there is a less drastic alter- 
native available. The court found that an 
absolute ban on direct mail solicitation 
of accident victims could not be justified 
in light of the less restrictive alternatives 
available to the state. 

In sum, the New York court persuasively 
reasoned that constitutional guarantees of 
speech (even commercial speech) outweigh 
the potential dangers of targeted direct 
mail solicitation. In fact, the court sug- 
gested that this direct mail solicitation 
might provide a valuable service not only 
to the lawyers seeking the business, but 
also to the recipients of the solicitation 
by assisting recipients in understanding 
their rights. 

In Adams vy. the Attorney Registration 
and Disciplinary Commission of the Su- 
preme Court of Illinois, 54 U.S.L.W. 2153 
(N.D. Ill. Aug. 15, 1985), several Illinois 
attorneys sought injunctive and declara- 
tory relief from the U.S. District Court 
for the Northern District of Illinois. These 
attorneys asked the Court to enjoin enforce- 
ment of an Illinois Bar regulation prohi- 
biting targeted direct mail. The Illinois 
Attorney Registration and Disciplinary 
Commission argued that “solicitation 
included all private communication tar- 
geted to a person or category of persons 
known to have an immediate potential 
need for legal services.” The commission 
argued that this “private” communication 
was functionally the same as in-person 
solicitation. The Court granted the re- 
quested injunction, citing Zauderer and 
Von Wiegen. The district court ruled that 
“an absolute ban on mailings cannot be 
justified by the threat of undue influence 
or overreaching” because letters lend them- 
selves to reflection and the exercise of 
choice on the part of the consumer. 
Distinguishing targeted direct mail solic- 
itation from in-person contact, the court 
could not see principled reason for allow- 
ing direct mailing to the public-at-large, 
but not to target audiences.” 

Finally, in Leoni v. The State Bar of 
California, 39 Cal. App. 3d 609, 704 P.2d 
183 (Cal. 1985), the California Supreme 
Court reaffirmed its prohibition of mis- 
leading and deceptive advertisements but 
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warned that a total ban on mass mailing 
was unwarranted. While disciplining two 
California lawyers for deceptive and mis- 
leading direct mail advertisements, the 
court held that the lawyers cannot be 
“totally prohibit[ed]” from “all future 
mass advertising” to a targeted audience. 


Conclusion 

Von Wiegen, Adams, and Leoni repre- 
sent the next inexorable step in the 
liberalization of court and bar rules 
restricting a lawyer’s ability to commu- 
nicate the availability of his or her ser- 
vices. In a logical progression the U.S. 
Supreme Court has permitted lawyer adver- 
tising, direct mail advertising, and “social 
cause” solicitation. The Court’s next step 
in reducing regulation of commercial 
speech by attorneys undoubtedly will be 
in the area of targeted direct mail. The 
New York Court of Appeals’ well-reasoned 
and compelling ruling in Von Wiegen is 
echoed by the U.S. District Court of North- 
ern Illinois in Adams and the Supreme 
Court of California in Leoni. It appears 
likely that the U.S. Supreme Court will 
soon approve this addition to the arsenal 
of lawyer advertising. 

Recently, the only sure limits on attor- 
ney commercial communication have 
been: a prohibition of targeted direct mail, 
the absolute prohibition of in-person solic- 
itation for profit, the requirement of com- 
plete truthfulness in solicitation and adver- 
tisements; and a few limitations on time, 
place and manner of advertising and solic- 
itation. Zauderer, Von Wiegen, Adams, 
and Leoni strike another limit from this 
shrinking list. BJ 
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' MIAMI HERALD, Aug. 16, 1985, at 20A; 
THE Morin ViEw, James Morin; cartoonist. 

?In a phone conversation with attorney 
Melvin Belli on 11/7/85, Mr. Belli indicated 
that the statement, if made by him, was meant 
tongue-in-cheek. He noted that many victims 
are acutely aware of the need to preserve 
evidence. Therefore, it is quite common for 
victims to call their attorneys soon after an 
accident. 

3 See Florida’s proposed Rules of Profes- 
sional Conduct Rule 4-7.3 or the current Florida 
Code of Professional Responsibility 2-104. Also 
see FLA. STAT. §877.02. Further, In re Primus, 
436 U.S. 412 (1978) discusses limits on mail 
solicitation. 

4 Schreiber mailed the following letter to 
international trade firms seeking employment 
for his firm: 

“Gentlemen: 

“It is noticed that possibly your company 
dealing in International Trade would at times 
find yourselves confronted with Immigration 
problems. Should such a problem occur and 
should you wish the services of reputable Immi- 
gration attorneys specializing in Immigration 
and Naturalization Law, please feel free to con- 
tact the undersigned. It would be our pleasure 
to be of service to you. 

“Additionally should you wish a copy of our 
outline on Immigration policy we will be pleased 
to send you a copy.” 

5 Bates and O’Steen’s advertisement read as 
follows: 

Do You Need a Lawyer? 

LEGAL SERVICES AT VERY 
REASONABLE FEES 

®Divorce or Legal Separation— Uncontested 
(Both Spouses Sign Papers) 

$175.00 plus $20.00 Court Filing Fee 
©Preparation of All Court Papers and 
Instructions on How to do Your Own Simple 
Uncontested Divorce 

$100.00 

Adoption— Uncontested Severance 
Proceeding 

$225.00 plus Approximately $10.00 Publication 
Cost 

@Bankruptcy—Nonbusiness, No Contested 
Proceedings—Individual 

$250.00 plus $55.00 Court Filing Fee 

@Change of Name 

$95.00 plus $20.00 Court Filing Fee 
Information Regarding Other Types of Cases 
Furnished on Request 

6 433 U.S. at 384 (1977). The Court stated 
in Bates that “the special problems of advertis- 
ing on the electronic broadcast media will war- 
rant special consideration.” 433 U.S. at 384. 
The Court probably will have an opportunity 
soon to decide whether the types of prophylactic 
bans that are impermissible for print advertis- 
ing should be permitted for television advertis- 
ing. In Zauderer, the Court struck down Ohio’s 
absolute ban on use of illustrations in adver- 
tisements. Zauderer involved a newspaper adver- 
tisement. Two weeks later the Court vacated 
the lowa Supreme Court’s judgment upholding 
Iowa’s prohibition on background sound, visual 
displays and multiple nondramatic voices in 
television advertisements. In a memorandum 
decision the Court remanded the case to the 
Iowa Supreme Court for further consideration 
in light of Zauderer. Humphrey v. Committee 
on Professional Ethics and Conduct of Iowa 
State Bar Ass’n, 105 S.Ct. 2693 (1985). On 


remand the Iowa court reaffirmed its earlier 
decision, reported at 355 N.W.2d 565. Commit- 
tee on Professional Ethics and Conduct of lowa 
State Bar Ass’n v. Humphrey, 54 U.S.L.W. 2282 
(Nov. 13, 1985). 

7 See Thurman, Direct Mail: Advertising or 
Solicitation? A Distinction Without a Differ- 
ence, 11 STETSON L. REV. 403 (1982). 

8 455 U.S. 191 (1982). 

9 420 So.2d 599 (Fla. 1982). 

10 Florida’s Proposed Rule of Professional 
Conduct 4-7.3(A); Rule 4-7.3 is comparable to 
Florida DR 2-104. But see Committee note at 
164-165 (FLA. STAT. §877.02 may be more 
restrictive than DR 2-104 and Rule 4-7.3). 

1! The ABA Study lasted over seven years 
and took most of the ABA general assembly’s 
time at two annual meetings and one midyear 
meeting. 

!2 The Florida Bar presented its draft to the 
Florida Supreme Court on September 14, 1984, 
with formal oral argument on November 5, 
1984. 

13 By February 1986, the following states had 
adopted some version of the Model Rules: New 
Jersey, Missouri, Montana, Arizona, Arkansas, 
Delaware, Minnesota, Washington, New Hamp- 
shire, and Nevada. 

14 Proposed Rule 4-7.3(B)(2)(e). 

15 4-7.3(B)(1)(a); DR 2-104(B)(1)(a). 

16 4-7.3(B)(1)(b); DR 2-104(B)(1)(b). 

17 4-7,3(B)(2)(c); DR 2-104(B)(2)(c). 

18 4-7,3(B)(2)(a); DR 2-104(B)(2)(a). 

19 4-7.3(B)(2)(b); DR 2-104(B)(2)(b). 

20 4-7.3 Comment section. 

21 Zauderer, 105 S. Ct. 2265, 2271 (1985). 

22In re Von Wiegen, 63 N.Y.2d 163, 470 
N.E.2d 838 (N.Y. 1984). 


Howard R. Messing is an associate 
professor of law at the Nova Uni- 
versity Center for the Study of Law 
where he teaches trial practice 
courses. A graduate of Syracuse Uni- 
versity College of Law, Professor Mess- 
ing served as an assistant public 
defender and as an assistant state 
attorney in Fort Lauderdale. He is 
a member of The Florida Bar Pro- 
fessional Ethics Committee, chair- 
person of a local bar grievance com- 
mittee, and a member of the Florida 
Proposed Rules of Professional Con- 
duct Drafting Committee. 

Professor Messing wishes to espe- 
cially thank The Florida Bar ethics 
department staff for their consider- 
able assistance with this article. 


| 
4 
= 


The Accident Report 
Privilege after Brackin: 


A Step in the Right Direction 


by Thomas D. Sawaya 


he Accident Report Priv- 

ilege is created by F.S. 

§316.066 (1982) (herein re- 
ferred to as the statute) which establishes 
a privilege for “each accident report made 
by a person involved in an accident.”! The 
driver of a vehicle involved in an accident 
is required to file a written report within 
five days after the accident where there 
is total property damage to an apparent 
extent of $100 or more, of if there is bodily 
injury or death of any person.” The inves- 
tigating officer is required to file a written 


report where there is death or personal 
injury, a violation of F.S. §§316.027(2) 
(i.e., failing to stop a vehicle at the scene of 
an accident involving death or personal 
injury), 316.061(1) (i.e., failing to stop a 
vehicle at the scene of an accident involv- 
ing damage to vehicles or property), 
316.193 (i.e., driving under the influence) 
or 316.1931 (i.e., driving while intoxicated) 
and may file a report concerning an acci- 
dent rendering a vehicle inoperative.? 
When the investigating officer makes 
a written report of the accident pursuant 


to the statute, the driver’s duty to make 
and file a written report is discharged.‘ 
However, the driver and any witnesses 
to the accident may be required to file a 
supplemental report when the original 
report filed either by the driver or investi- 
gating officer is deemed insufficient in the 
opinion of the department.’ In any case 
in which a written report is not required, 
each party involved in the accident shall 
be provided a short form report prescribed 
by the department to complete.® 

Authority for the privilege is contained 
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in F.S. §316.066(4) (1982), which specif- 
ically states: 


Each accident report made by a person involved 
in an accident shall be without prejudice to the 
individual so reporting and shall be for the 
confidential use of the department or other state 
agencies having use of the records for accident 
prevention purposes, except that the department 
may disclose the identity of a person involved 
in an accident when such identity is not other- 
wise known or when such person denies his 
presence at such accident, and except that the 
department shall disclose the final judicial dis- 
position of the case, indicating which, if any, 
of the parties were found guilty. No such report 
shall be used as evidence in any trial, civil or 
criminal, arising out of an accident, except that 
the department shall furnish upon demand of 
any person who has, or claims to have, made 
such a report or upon demand of any court a 
certificate showing that a specified accident 
report has or has not been made to the depart- 
ment solely to prove a compliance or a failure 
to comply with the requirements that such a 
report be made to the department. 


The purpose of the accident report priv- 
ilege is to encourage candor in the making 
of the accident reports and to promote 
the gathering of information for the pur- 
pose of documenting the nature and causes 
of automobile accidents, while protecting 


Check it out... 


directory issue of the Journal? 
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the individual’s constitutional right against 
self-incrimination.’ 


Matters that are Privileged 

The most recent test for determining 
what matters are privileged under the acci- 
dent report privilege was enunciated by 
the Florida Supreme Court in Brackin 
v. Boles, 452 So. 2d 540, 544 (Fla. 1984): 
We clearly and emphatically hold that the pur- 
pose of the statute is to clothe with statutory 
immunity only such statements and commu- 
nications as the driver, owner, or occupant of 
a vehicle is compelled to make in order to 
comply with his or her statutory duty under 
section 316.066(1) and (2). 

Although Brackin involved a civil case, 
the court held in State v. Adams, 466 So.2d 
1067 (Fla. 1985), that the principles set 
forth in Brackin apply with equal force to 
criminal cases. 

In establishing the new test, the court 
receded from prior decisions which held 
that the test for the statutory exclusion 
is whether the information sought to be 
excluded was taken by the investigating 
officer for the purpose of making his acci- 
dent report and formed a basis for that 
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report.’ Under this prior test, if the informa- 
tion was obtained by the investigating 
officer in his role as criminal investigator 
rather than accident investigator, then the 
information was not privileged.? The 
Supreme Court further stated in Brackin 
that: 

[T]he distinction this court has previously made 
between investigations for accident report pur- 
poses and investigations for purposes of making 
criminal charges is artificial, is not a proper 


interpretation of the statute, and must be elimi- 
nated.!0 


The test consists of three parts. First, 
the information sought to be excluded 
must be a statement or communication. 
Second, such statement or communica- 
tion must be made by a driver, owner, 
or occupant involved in the accident. 
Third, the driver, owner, or occupant must 
be compelled to make the statement or 
communication in order to comply with 
his or her duty under paragraphs (1) and 
(2) of the statute.!! 

Although the court in Brackin did not 
give a precise definition of “statement or 
communication,” the meaning is evident 
from subsequent language: “The statute 
only prohibits the use of communications 
made by persons involved in accidents in 
order to avoid a Fifth Amendment viola- 
tion.”!2 

The fifth amendment privilege against 
self-incrimination embraces within its pro- 
tection the spoken word and any activity 
performed for the purpose of communicat- 
ing thoughts to another such as writing 
and gestures (for example, a shake or nod 
of the head).!3 Since the privilege applies 
to acts or words that are testimonial in 
nature, it does not extend to nor include 
nontestimonial evidence such as extract- 
ing bodily fluids (i.e., urine or blood tests) 
or breath for intoxication tests,'4 physical 
performance tests such as field sobriety 
tests,!5 compulsory fingerprinting, '* partici- 
pation in a lineup,'’ the giving of hand- 
writing specimens,'® and the giving of a 
voice sample.'9 The court must have in- 
tended the term “statement or communi- 
cation” to mean acts or words that are 
testimonial in nature as defined by the 
mass of authority concerning the privilege 
against self-incrimination. 

The communications and statements 
that are privileged under the first part of 
the test are not limited to the written report 
required by the statute. Both the investi- 
gating officer’s testimony as to statements 
or communications made by a driver, 
owner, Or occupant involved in the acci- 
dent and the written reports they are 


required to file are privileged.” 

An example of a verbal statement held 
not privileged is the spontaneous state- 
ment made by the driver of an automobile 
immediately following an accident in 
Goodis v. Finkelstein, 174 So. 2d 600 (Fla. 
3d DCA 1965), where the driver exclaimed 
immediately after regaining consciousness, 
“Oh my God, I must have passed out 
again! I thought this would happen.” This 
kind of spontaneous statement is not made 
for the purpose of complying with the 
statutory duty to furnish an accident 
report and would not be privileged. 

Since the second part of the test requires 
the statements or communications to be 
made by a driver, owner, or occupant, 
information supplied to an inquiring acci- 
dent investigator by an eyewitness who 
is not involved in the accident would not 
be privileged. In McTevia v. Schrag, 446 
So. 2d 1183 (Fla. 4th DCA 1984), the 
court held that a statement to an investi- 
gating officer made by an eyewitness motor- 
ist who had been following the plaintiff's 
car was not privileged because it was not 
a statement made by a person who was 
required to make an accident report under 
the statute. 

A pedestrian who is struck and injured 
by an automobile would not be a driver, 
owner, or occupant under the Brackin test. 
A strict application of the test would seem 
to require that the statements or commu- 
nications made by the pedestrian would 
not be protected. However, it is logically 
consistent to treat information given by 
an occupant of a vehicle involved in an 
accident equivalent to information given 
by an injured pedestrian, provided the 
other two parts of the test are met. In 
fact, one court did decide the issue prior 
to Brackin in Williams v. Scott, 153 So. 
2d 18 (Fla. 2d DCA 1963), where the court 
held that the statements of the pedestrian 
struck by a car were privileged. 

The third part of the test requires that 
the individual must be compelled to pro- 
vide the information to fulfill his or her 
duty to report under the statute before 
such information can be considered priv- 
ileged. There is no case which specifically 
lists exactly what information a person 
is required to furnish in order to com- 
ply with the statute. However, F.S. 
§316.068(1) (1977), dealing with accident 
report forms, does state what information 
is necessary to complete the forms. That 
statute provides that the 


[W]ritten reports shall call for sufficiently de- 
tailed information to disclose, with reference toa 
vehicle accident, the cause and conditions then 


existing and the persons and vehicles involved. 
Every accident report form shall call for the 
policy numbers of liability insurance and the 
names of carriers covering any vehicle involved 
in an accident required to be reported in writ- 
ing by this chapter. 

Following this statutory guidepoint, the 
statements and communications required 
under the third part of the test basically 
consists of information as to how the acci- 
dent happened, the cause of the accident, 
the persons and vehicles involved and the 
conditions that existed at the time the 
accident occurred, such as the weather 
and the time of day or night. 


The accident report privilege 
may be invoked by any 
person encompassed by the 
statute and is not personal 
to the one making the report 
or privileged statement. 


Privileged statements or communica- 
tions do not necessarily have to be made 
at the scene of the accident. For example, 
in St. Germain v. Carpenter, 84 So. 2d 
556 (Fla. 1956), statements made to an 
investigating officer at a hospital by the 
driver of an automobile after he regained 
consciousness following an accident were 
accorded possible privilege status. 

The privilege would extend to the testi- 
mony of witnesses who may have over- 
heard the privileged statements or com- 
munications made to the investigating 
officer by the driver, owner, or occupant 
involved in the accident. Thus, the state- 
ment need not be confidential in order 
for the privilege to apply.?! 

Neither the report nor the privileged 
statements may be used for impeachment 
purposes.22 This issue was resolved long 
ago in Ippolito v. Brener, 89 So. 2d 650, 
652 (Fla. 1956), wherein the court stated: 
“The rule should be applied when state- 
ments made to the police officer are 
offered for impeachment, as well as where 
offered as evidence in the case in chief. 
No logical reason exists to distinguish the 
situation.” 

This unequivocal assertion has been 
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recently questioned, however. As the dis- 
sent points out in Hoctor v. Tucker, 432 
So.2d 1352, 1356 (Fla. Sth DCA 1983), 
the statutory exclusion from evidence 
should not apply to impeachment 

[FJor the same reason that the U.S. Supreme 
Court in Harris v. New York, 401 U.S. 222, 
91 S. Ct. 643, 28 L. Ed 2d 1 (1971) declined 
to extend to impeachment the rule excluding 
unconstitutionally obtained self-incriminating 
statements of an accused from admissibility in 
the prosecutor’s case in chief. The beneficial 
purpose of this statute can be achieved, just 
as the constitutionally mandated requirements 
of the Miranda warnings are achieved, without 
permitting an exclusion to thwart truth-seeking 
at trials by preventing cross-examination as to, 
and admissibility of, prior inconsistent state- 
ments offered to impeach false testimony. 
Under this analysis, a persuasive argument 
can be made that impeachment should 
be an exception to the accident report 
privilege so that the privilege may not 
be used as a shield to hide false and 
perjurious statements made during the 
course of legal proceedings. 


Who may Invoke the Privilege 

The accident report privilege may be 
invoked by any person encompassed by 
the statute and is not personal to the one 
making the report or privileged statement. 
Hoctor v. Tucker, 432 So.2d 1352 (Fla. 
5th DCA 1983) is illustrative. That case 
arose from a personal injury action filed 
by a passenger of one car against the driver 
of the other car. The driver of the host 
car made privileged statements to the inves- 
tigating officer. Both the host driver and 
the investigating officer were called as wit- 
nesses at the trial and were questioned 
by the defendant as to the statement the 
host driver made to the investigating 
officer. The plaintiff objected on the 
grounds that the information solicited was 
privileged under the statute. The defendant 
contended that the privilege is personal 
to the one making the report or privileged 
statement and, therefore, could not be 
invoked by the plaintiff even though the 
plaintiff was involved in the accident. The 
court rejected this rationale, holding: 
Thus it appears that the privilege of the statute 
extends to all persons within its ambit, those 
involved in the accident, because the statute is 
not only for the benefit of the person making 
the report but is for the benefit of the public 
to enable the motor vehicle department to col- 
lect data on the cause and frequency of acci- 
dents, and use that information for accident 
prevention purposes.”3 

There is no right, however, on the part 
of the investigating officer to assert the 
privilege. He is neither the driver, owner, 
or occupant involved in an accident. 


Statements and communications that 
are privileged under the statute should 
be nondiscoverable. Fla. R. Civ.P. 
1.280(b)(1) provides that parties may 
obtain discovery regarding any matter that 
is not privileged. At least one case has 
held that an accident report in the pos- 
session of counsel for a person involved 
in the accident is not discoverable except 
as to its existence. See Selected Risks Ins. 
Co. v. White, 447 So. 2d 455 (Fla. 4th 
DCA 1984). 


Matters that are not Privileged 

The statute provides “that the depart- 
ment may disclose the identity of a person 
involved in an accident when such identity 
is not otherwise known or when such 
person denies his presence at such acci- 
dent. . . .”24 Thus, where the identity of 
the driver is an issue, the identity of 
another person involved in an accident 
is an issue or where a person involved 
denies his presence at the accident, the 
accident report as well as statements dis- 
closing such identity are not privileged.25 

The statute was amended in 1982 by 
adding a final sentence which states, “The 
results of breath, urine, and blood tests 
administered as provided in §316.1932 or 
§316.1933 shall not fall within the confi- 
dential privilege afforded by this subsec- 
tion but shall be admissible into evidence 
in accordance with the provisions of 
§316.1934(2).”26 This amendment repealed 
prior Florida case law which held that 
when the blood tests were made for the 
purpose of completing an accident report 
the results were privileged and inadmissi- 


ble.2” This provision is consistent with the 
Florida Supreme Court’s conception of 
a “statement or communication” in 
Brackin. 

The results of field sobriety tests do 
not fall within the privilege afforded by 
the statute. In DuVal Motor Co. v. 
Woodward, 419 So.2d 303 (Fla. 1982), 
in reliance on precedent regarding blood 
alcohol tests, the court held that the results 
of field sobriety tests were privileged and 


The tangible evidence that the 
investigating officer obtains 
is not privileged because 
such evidence does not 
constitute a communication 
or statement made by a person 
involved in the accident. 


inadmissible. The court reasoned that the 
field sobriety tests fell within the protection 
of the accident report privilege because 
“there is no material difference between 
the results of a blood alcohol test and the 
results of a field sobriety test.” However, 
in Brackin the court held that only state- 
ments and communications are privileged 
under the statute and that a blood test 
was neither a statement or communica- 
tion and therefore admissible. Since the 
court held in DuVal that there is no 


material difference between a blood test 
and field sobriety test, the field sobriety 
test would not be a communication or 
statement either and would therefore be 
admissible under the test set forth in 
Brackin. The Fifth District Court of 
Appeal adopted this reasoning in State 
v. Edwards, 463 So. 2d 551 (Fla. Sth DCA 
1985), when it held that field sobriety tests 
are not privileged under the statute and 
are admissible. 

An investigating officer may use his acci- 
dent report during trial to refresh his rec- 
ollection; however, the officer must still 
testify from his personal knowledge.”* The 
accident report remains inadmissible as 
substantive evidence and the fact that the 
investigating officer may use this report 
to refresh his memory does not render 
the report or privileged statement made 
to him admissible. 

The privilege does not apply to reports 
or statements made by a suspected hit 
and run driver whom the police eventu- 
ally track down and question about the 
accident.2° Nor does it apply to a person 
who falsely reports an accident in an 
attempt to conceal his or her involvement 
in the accident he or she did not report.%° 

The tangible evidence of the accident 
that the investigating officer obtains is not 
privileged because such evidence does not 
constitute a communication or statement 
made by a person involved in the acci- 
dent. The court in Brackin specifically 
addressed this point: 

The tangible evidence of the accident, i.e., loca- 


tion of accident, vehicles’ locations, skidmarks, 
damage to vehicles, all observed by the investi- 
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gating officer, are not confidential and may 
be admitted into evidence by the investigating 
police officer. All this information ordinarily 
appears on the accident report prepared by the 
investigating police officer and it is clearly 
admissible at trial. Further, other tangible 
evidence obtained or observed by the investi- 
gating officer is not derived from an accident 
report made by a person involved in an acci- 
dent.3! 


Waiver 

F.S. §90.507 (1985), provides that a priv- 
ilege may be waived by voluntary disclo- 
sure. This section of the Evidence Code 
is in accord with Florida case law which 
generally holds that the privilege of non- 
disclosure of confidential communications 
is a privilege that may be waived? as well 


The test established in Brackin 
is simple, clear, and concise 
and requires that all statements 
or communications a driver, 
owner, or Occupant involved in 
an accident is compelled to 
make are privileged. 


as decisions which specifically hold that 
the accident report privilege may be 
waived.33 Failure to object timely to a 
question calling for privileged informa- 
tion waives the privilege.34 If an investi- 
gating officer is called during trial as a 
witness to testify to privileged informa- 
tion, counsel waives the privilege and 
cannot assert it during the cross-examina- 
tion by opposing counsel.35 


Summary and Conclusion 

The case law prior to Brackin involving 
the accident report privilege is confusing 
and is based on artificial interpretations 
of the statute which are inconsistent and 
seemingly out of kilter with the legislative 
intent of the statute. The test established 
in Brackin is simple, clear, and concise 
and requires that all statements or com- 
munications a driver, owner, or occupant 
involved in an accident is compelled to 
make under the statute are privileged. 
Now, the judiciary is no longer concerned 
with whether the investigating officer 
changes his hat from an accident investi- 
gator to a criminal investigator and 


whether he so informs the individual 
supplying the information. 

The accident report privilege serves a 
very useful purpose by contributing to the 
free flow of information concerning the 
causes of motor vehicle accidents. This 
information is used by the Department 
of Highway Safety and Motor Vehicles 
to help prevent accidents by making our 
public streets and highways safer. There- 
fore, it is important that our appellate 
decisions regarding this area of the law 
be uniform and consistent. The court in 
Brackin has taken a big step in that 
direction. BJ 
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Admunistrative Law 


Nuclear Power: Ratemaking Impacts in Florida 


by Joseph A. McGlothlin 


In the early 1970’s, Florida Power and 
Light Company built two nuclear gener- 
ators, Turkey Point 3 and Turkey Point 
4, for a combined cost of approximately 
$200 million. 

In 1982, the same utility astonished 
the regulatory and business communities 
by completing construction of another 
nuclear unit, St. Lucie 2, at a cost of 
more than $1.4 billion. 

Compared to experiences elsewhere, the 
cost was astonishingly low. The announce- 
ment was met — not with criticism — 
but with high praise from an admiring 
Wall Street Journal, and accolades from 
an envious utility industry. 

Everyone is generally aware that infla- 
tion, increased regulatory requirements, 
and the Three Mile Island episode have 
crippled the nuclear power industry. The 
above illustration vividly demonstrates the 
dimensions of these factors in Florida 
and hints at those elsewhere.! The two 
utilities which operate five nuclear plants 
in Florida have not experienced accidents 
on the scale of Three Mile Island. They 
have not announced the cancellation of 
units after spending billions on a project, 
as has happened in other states; and, 
happily, most of the units were completed 
prior to the worst surge in costs. How- 
ever, the utilities have presented to the 
Florida Public Service Commission a vari- 
ety of nuclear plant-related circumstances 
which have required answers to the recur- 
ring and often vexing question: Who pays? 
The issues have posed a challenge to 
the decision-making procedures and stan- 
dards of the commission. This article 
examines the regulatory and judicial respon- 
ses to some of the most significant issues. 

A quick, simplified overview of rate- 
making procedures comes first. F.S. Ch. 
366 confers upon the Florida Public Ser- 
vice Commission the responsibility of set- 
ting the rates which investor-owned 
electric utilities in Florida charge to their 


retail customers. In a ratemaking pro- 
ceeding, the PSC first determines the rev- 
enues which a utility is entitled to recover 
from its customers. The ratemaking “for- 
mula” allows recovery of reasonably and 
prudently incurred operating expenses, 
including taxes and depreciation expense, 
plus a fair return on the utility’s capital 
investment. Typically, rates are modified 
in proceedings in which the commission 
analyzes the operations of a “represent- 
ative” test year. If an item of cost is 
approved, it will be included in the overall 
revenue requirements borne by custom- 
ers’ future rates. If it is “disallowed,” 
rates will be correspondingly lower, with 
the result that the utility’s stockholders 
must absorb the expense during the period 
those rates are in effect. Rates are inade- 
quate or excessive if the rate of return 
on investment falls below or exceeds an 
identified “range of reasonableness.” The 
Supreme Court of Florida has jurisdic- 
tion to review electric utility rate decisions 
of the PSC. 

An electric utility may initiate a rate 
case proceeding by submitting proposed 
rates under the so-called “file and sus- 
pend” provisions of F.S. §366.06(3). To 
prevent the proposed rates from taking 
effect without further review, the commis- 
sion must “withhold consent” in a written 


order within the statutorily prescribed 
time frame. After it does so, the utility’s 
revenue request and any changes in its 
rate structure are determined in an 
adjudicatory proceeding governed by F-.S. 
Ch. 120. The utility and intervenors (such 
as the Office of Public Counsel, large 
customers, and consumer coalitions) par- 
ticipate as parties and the commission’s 
technical staff plays an active role. 

Because full “base rate” proceedings 
cannot adequately “track” frequent chan- 
ges in fuel costs, the commission allows 
the utilities to recover fuel expenses 
through a separate charge. In an ongoing 
fuel cost recovery proceeding, utilities pro- 
ject their fuel expenses for a six-month 
period. The commission approves a “fuel 
cost recovery charge” based on the pro- 
jections of prices and quantities of fuel. 
The utility treats a variance between pro- 
jected and actual expenses as an adjust- 
ment to the expenses for the next pro- 
jection period. The utilities’ fuel expenses 
— projected and actual — are the subject 
of a formal evidentiary hearing each six 
months. The commission applies the “rea- 
sonably and prudently incurred” standard 
of base rate proceedings to claimed fuel 
expenses as well. 

From the customer’s perspective, the 
nuclear technology is one of extremes. 
Nuclear generating plants require enor- 
mous capital investments (which increase 
base rates), but they offer the advantage 
of dramatically lower fuel costs per kilo- 
watt hour (which lower the system’s aver- 
age fuel costs). Not surprisingly, these 
extreme characteristics have led to con- 
troversies in both base rate and fuel pro- 
ceedings. 


Impact on Interim Ratemaking 

The PSC may require eight months 
to complete a full rate case. In a period 
of rising costs, an inordinate delay in 
processing the request could damage a 
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utility’s financial integrity and jeopardize 
its ability to provide service. The commis- 
sion has long used the “interim rate 
increase,” approved conditionally and col- 
lected subject to refund pending disposi- 
tion of the full case, as a regulatory tool 
to address such situations. Prior to the 
time the “file and suspend” provisions 
were enacted in 1974, the Supreme Court 
of Florida sanctioned such measures. It 
held that once a utility has presented a 
prima facie showing that it is earning 
below the floor of the authorized fair 
rate of return, the commission has an 
obligation to “make the utility whole” 
through an interim increase in rates 
designed to restore the utility to the 
bottom of the authorized range. Southern 
Bell v. Bevis, 279 So. 2d 285 (Fla. 1973). 
The language of the original “file-and- 
suspend” provisions did not explicitly 
address the question of interim increases. 
However, in opinions involving two of 
the earliest rate cases conducted pursuant 
to those provisions, the court agreed with 
the commission that the new law provided 
statutory authority for this regulatory mea- 
sure, supplanting the “judicial interven- 


tion” of the Southern Bell case. Citizens 
v. Mayo, 333 So. 2d 1 (Fla. 1976): Maule 
Industries v. Mayo, 342 So. 2d 63 (Fla. 
1976). 

Although the court ascribed generous 
discretion to the commission in those 
cases, the PSC at first proceeded cau- 
tiously with implementation of interim 
increases. Typically, it set separate elab- 
orate evidentiary hearings on the interim 
issue—creating, in effect, a rate case within 
the rate case. Decisions on interim requests 
sometimes took months. Florida Power 
Corporation’s nuclear plant provided the 
impetus for change. 

In early 1977, Florida Power Corpora- 
tion was completing its Crystal River #3 
nuclear unit. A quirk in the fuel adjust- 
ment formula which was applicable to 
Florida Power Corporation at the time 
would have prevented the benefits of the 
lower fuel costs associated with Crystal 
River #3 from flowing through the clause 
to ratepayers. The clause would have 
enabled the utility to burn nuclear fuel 
but collect on the basis of higher fossil 
fuel costs. The commission, aware that 
the plant would soon be placed in service, 
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moved to change the formula. Florida 
Power Corporation argued that the com- 
mission should not alter the clause until 
after the company had an opportunity 
to increase its base rates to reflect the 
added costs of owning and operating the 
plant. After hearing, the commission 
issued orders modifying the clause, stat- 
ing that the utility was improperly attempt- 
ing to recover capital costs through the 
fuel clause.3 Florida Power Corporation 
appealed. 

The court saw a way out of the tangle. 
It stayed the commission’s order for 60 
days, observing that this time frame would 
be adequate to enable the utility to file 
a base rate request and the commission 
to act on it. Florida Power Corp. v. 
Hawkins, 346 So. 2d 1248 (Fla. 1977). 

Both sides followed the court’s lead. 
Quickly, Florida Power Corporation sub- 
mitted to the PSC a rate case designed 
to fold the new unit into base rates. 
The commission suspended the proposed 
rates, but simultaneously approved an 
immediate interim increase — subject to 
refund — within the suspension order.* 

The Florida Legislature eventually cod- 
ified the concept of basing an interim 
measure upon an initial filing deemed 
adequate for the purpose. F.S. §366.071 
now requires the commission to act upon 
an interim request within 60 days after 
receiving a complete filing and moreover 
mandates a formulaic approach analogous 
to the “make whole” concept.5 The sec- 
tion sharply proscribes, as to scope and 
timing, the ability of the commission to 
hold hearings on the interim issue. 

The PSC based Florida Power’s interim 
increase upon the expectation that Crys- 
tal River #3 would achieve phenomenal 
fuel savings which would more than offset 
the base rate increase. Immediately, a 
series of operating problems plagued the 
unit. Only four months after the order 
was issued, and well before the rate case 
was concluded, a chagrined commission 
voted to terminate the interim increase.® 
Florida Power immediately appealed, and 
the Supreme Court of Florida stayed the 
order of the commission. In its ultimate 
decision on the matter, the court further 
fleshed out the principles of interim 
ratemaking. Noting that the public was 
protected by the refund condition, the 
court held that the commission could 
not “unilaterally re-evaluate the situation 
and deprive the utility of the very benefit 
the ‘File and Suspend Law’ was designed 
to confer.” Florida Power Corporation 
v. Hawkins, 367 So. 2d at 1014 (Fla. 
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1979). (At the end of the rate case, the 
PSC required a relatively small refund, 
based upon the final calculation of the 
appropriate revenue award. Order No. 
8160, issued February 2, 1978.) 


sion”) 


When a nuclear unit is removed from 
service, the utility must substitute genera- 
tion from units which burn far more 
expensive fuel. The incrementally higher 
fuel expenses are reported in the utilities’ 
fuel cost recovery petitions and are passed 
on to customers unless the commission 
denies recovery. 

The commission has conducted three 
extensive investigations of extended, 
“unplanned” outages of nuclear units. 
In each, it has attempted to apply the 
yardstick which has traditionally been 
used to determine whether claimed fuel 
expenses should be passed on to custom- 
ers: Were the higher replacement expenses 
reasonably and prudently incurred? In 
the case of a nuclear shutdown, the com- 
mission has ruled that this involves a 
determination of whether the utility was 
at fault for the circumstances which 
required the unit to be taken off line. 
Over utility objects, it has also included 
within the scope of its inquiry the issue 
of whether the utility prudently planned 
and performed those activities necessary 
to return the unit in a timely manner.’ 
(An additional week of down time 
presently translates into millions of dol- 
lars of extra fuel expense which the utility 
will ask customers to pay.) The commis- 
sion has turned aside arguments that the 
utility has a lesser burden of proof in 
such investigations.*® 

Two of the investigations involved 
forced outages of Florida Power Cor- 
poration’s Crystal River #3. Both resulted 
in orders requiring refunds: the utility 
appealed both decisions. 

In April of 1981, the commission issued 
Order No. 9950, which related to a 1980 
outage which lasted for 167 days. The 
commission concluded that the utility was 
not at fault for the need to remove the 
unit from service for repairs. However, 
it found that Florida Power extended 
the outage because it imprudently failed 
to have in inventory a spare “decay heat 
pump.” The finding was made in light 
of previous difficulties with the same com- 
ponent; the commission also cited the 
company’s admission that it had decided 
a spare pump was needed but, through 
administrative error, had failed to procure 


it. The PSC determined that this failure 
added seven days to the “critical path” 
(shortest duration) of the repair effort, 
and required the utility to refund $3,524,- 
715 of related replacement fuel costs. 
On appeal, the Supreme Court of Florida 
affirmed the commission’s order. In doing 
so, it refused to substitute its judgment 
for the commission’s in weighing a clear 
conflict in the evidence concerning whe- 
ther the company’s omission affected the 
duration of the outage. It then concluded 
that competent substantial evidence sup- 
ported the commission’s decision. Florida 
Power Corporation v. Cresse, 413 So. 
2d 1187 (Fla. 1982). 

Commission Order No. 9775 treated 
an earlier outage situation, but the com- 
pany’s appeal was pending before the 
court at the time it rendered the “decay 
heat pump” decision. In 1978, “loose 
parts” circulated through Crystal River 
#3 and damaged the internal components 
of the steam generator. During the repairs 
which ensued, a work crew attempted 
to hoist a 2,000 pound fuel “test weight” 
with an unlabeled hook designed to lift 
only 215 pounds. The hook straightened, 
and the “test weight” fell on and damaged 
a nearby fuel rod. The commission deter- 
mined that the time required to secure 
replacement fuel assemblies added 55 days 
to the outage, costing the utility more 
than $11,000,000 in higher replacement 
fuel expenses. More critically, the com- 
mission ruled that Florida Power’s man- 
agement had failed to design and imple- 
ment procedures to intercept and prevent 
such incidents, and had inadequately 
planned the specific activity. It required 
Florida Power to return the amount of 
$11,056,000 to its customers. 

This time the court reversed the com- 
mission. Observing that the commission 
placed “primary” reliance upon a notice 
of violation issued by the Nuclear Regu- 
latory Commission, the court perceived 
different standards between the NRC’s 
objective of radiological safety and the 
purpose of the PSC’s ratemaking review. 
It also admonished against the use of 
hindsight and expressed the view that 
use of the post-accident investigations to 
punish the utility would violate the “public 
policy” which favors encouragement of 
corrections designed to prevent similar 
accidents in the future. Florida Power 
Corporation v. Florida Public Service Com- 
mission, 424 So.2d 745 (Fla. 1982). On 
remand, the PSC attempted to bolster 
its decision by pointing to additional 
evidence,’ but the court decided that it 
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also was too closely linked with the “safety- 
related” determination and reversed again. 
Florida Power Corporation v. Florida 
Public Service Commission, 456 So.2d 
451 (Fla. 1984). The commission then 
rescinded the order requiring a refund.!° 

In these cases, the court reviewed anal- 
ogous decisions but reached disparate 
results. Aspects of its reasoning in the 
test weight case are, I believe, problemat- 
ical. 

The obvious — and accordingly tempt- 
ing — factual difference in the two cases 
is the utility’s prior history of problems 
with the decay heat pump. But any infer- 
ence that this kind of showing would 
be a prerequisite to a ratemaking adjust- 
ment in all cases is unwarranted. By the 
very nature of the regulatory process, 
the PSC makes many after-the-fact 
reviews of the prudence of management’s 
decisions and conduct. The fact that the 
review comes later does not necessarily 
denote the use of “hindsight.” That term 
is descriptive only if the evaluation takes 
into account information not available 
to management at the time its decision 
was made. 


BERNHARDT 


The court distinguished between the 
purpose of the PSC’s review in the test 
weight case and the “higher standard of 
care” applicable to the NRC’s concern 
for radiological safety. An observer 
recently contrasted this view with a recent 
ruling of the Pennsylvania commission, 
in which that agency indicated that the 
utility should show (in the context of a 
replacement power issue) at a minimum 
that it had complied with all NRC require- 
ments.!! 

While a finding of a violation by the 
NRC should not automatically determine 
the results of a ratemaking question, nei- 
ther are the spheres of the two agencies 
unrelated. When a utility asks the com- 
mission to require customers to pay for 
an enhanced design or a retrofitted safety 
measure, its basic justification is: If the 
NRC mandates such expenditures, then 
customers must bear the cost.!2 Similarly, 
a company’s failure to conform to the 
NRC’s regulatory standards could be 
related to economic consequences with 
which the PSC is concerned. In the 
dropped test weight case, the court acknowl- 
edged that NRC reports and findings 


"WHAT EVER HAPPENED TO THE BALANCE OF NATURE?” 
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would be “useful for many purposes.” 
Whether such documents may support 
a ratemaking adjustment should depend 
more on the extent to which the regu- 
latory functions overlap and the findings 
are pertinent to the subject of the PSC’s 
inquiry. In such situations the PSC — 
which has no responsibility for radiolo- 
gical safety —- should be able to consider 
the findings of the entities best equipped 
to treat the matter, so long as evidentiary 
and due process considerations are obs- 
erved. 

The most recent investigation of an 
outage involved Florida Power and Light 
Company. On December 23, 1985, the 
commission issued Order No. 15486, 
which culminated an investigation of a 
1983-84 outage of FPL’s St. Lucie #1 
nuclear unit. The commission concluded 
that the additional replacement fuel costs 
associated with “substituted” generation 
during the lengthy outage amounted to 
more than $183,000,000. It also concluded 
that, based upon its investigation, Florida 
Power and Light was not to blame for 
either the cause of the outage or the 
time required to return the unit to service. 


Nuclear Decommissioning Costs 
Accidents, outages, and major rate case 
filings naturally attract much public inter- 
est. One of the commission’s most pro- 
found policy decisions received relatively 
little attention at the time. It resulted 
from an exercise by the PSC of its author- 
ity to investigate the reasonableness of 
rates on its own initiative. F.S. §366.06(2). 
Nuclear generating units must be retired 
from service at some point. “Decommis- 
sioning” refers to the need to remove 
the unit from service in a way that will 
protect the public from the radioactive 
contents. In proceedings before the PSC, 
the utilities have described methods such 
as “entombment,” which involves placing 
physical barriers and guarding the plant, 
and “dismantling,” in which the radioac- 
tive components will be cut up, packaged 
and buried. Their estimates of the cost 
of decommissioning a single unit begin 
at more than $70 million. The rates 
initially designed by the PSC to recover 
the cost of owning, operating, and remov- 
ing nuclear units reflected depreciation 
schedules which were inadequate to cover 
this cost. Further, because earlier orders 
did not require the utilities actually to 
fund a reserve, they were free to use 
the related revenues for present operating 
needs. Had the status quo remained in 
effect, a generation of ratepayers who 
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had not been served by existing units 
would have been called upon to finance 
their expensive retirement in about 30 
years. 

Following public hearings in an investi- 
gation which the commission initiated, 
the PSC issued Order Nos. 10987 and 
12356, in which it ruled that present cus- 
tomers, who receive the benefit of the 
plants, should pay for the full cost of 
decommissioning them. More important- 
ly, it required the utilities to establish 
and build specific case reserves for the 
purpose. The result is more expensive 
for present ratepayers. But the decision 
is equitable — and, most important, highly 
responsible. It insulates this critical func- 
tion from any doubts as to the financial 
abilities of the utilities in the future, as 
well as to the vagaries of the conditions 
of capital markets in 30 years. Order 
No. 12502 authorized the rate modifica- 
tions needed to begin funding the reserves 
over time, and customers are now provid- 
ing over the lives of the units the money 
which will be available to pay for decom- 
missioning. 


Future Issues 

On January 1, 1986, Crystal River #3 
was taken out of service for major repairs 
after a reactor coolant pump failed. The 
utility served notice that the impact of 
the outage upon its “fuel underrecovery” 
for the six-month fuel projection period 
then in progress would be $25,000,000. 
This latest incident prompted the Office 
of Public Counsel to file a petition asking 
the commission to set up a procedure 
whereby base rates will be reduced auto- 
matically when the unit is forced into 
an unplanned outage. The petition sought 
to invoke a concept of “matching” of 
costs and benefits analogous to that upon 
which the commission relied in the 
decommissioning case. The commission 
denied the petition for the time being, 
but left the door open to consider future 
requests. The PSC indicated that it would 
evaluate the replacement fuel issue after 
repairs have been completed. 

In past rate cases, the commission 
deferred a ruling on FPL’s ability to 
recover the cost of expensive nuclear 
steam generator repairs until after the 
company had sought compensation for 
“generic defects” from its vendor. It 
allowed the utility to compute and cap- 
italize carrying costs during the interim. 
FPL has filed a petition asking the PSC 
to determine that it may recover those 
costs. The petition advises that the 


unrecovered costs of repairs, with carry- 
ing costs added, have swelled to $200,- 
000,000 — virtually as much a the total 
original costs of the two units. 

By and large, the commission has 
treated nuclear ratemaking issues within 
the framework of the existing regulatory 
scheme. (The standards and procedures 
which govern burden of proof and interim 
ratemaking have become better defined 
as a result.) So far, it has not embraced 
more novel or unconventional approaches 
to problem-solving, such as proposals to 
“share the risk” between ratepayers and 
shareholders.'3 The number and the sheer 
enormity of nuclear-related issues such 
as those now pending will continue to 
test the PSC’s ability to address them 
within conventional measures. 

In a rate case, the commission attempts 
to identify the cost “responsibility” of 
each customer class before designing rates. 
This exercise involves in each case an 
attempt to select a rational and equitable 
basis upon which to allocate the cost 
of large, jointly used facilities among 
classes. Changes in the criteria used to 
allocate generating plants cause signif- 
icant shifts in the total “cost to serve” 
that is identified for each class. The swings 
are greatest — and the attention of parties 
the highest — when an investment the 
size of a nuclear unit is cranked through 
the various programs. 

The commission has experimented with 
several allocation techniques, including 
hybrids. Because the analysis is used as 
a tool in rate design, the issue of “cost 
of service methodology” has become a 
recurring evidentiary bone of contention 
that will continue to be prominent in 
future cases. BJ 


! For example, the utilities which are build- 
ing the Nine Mile Point 2 nuclear unit in 
New York have asked the New York PSC 
to approve a cost for ratemaking purposes 
of $4.45 billion — after agreeing to significant 
concessions from actual construction costs, 
which will exceed $5 billion. 

2 FLA. STAT. §366.10; FLA. Const. art. V, 
§(3)(b)(2). 

3 Order No. 7644, Docket No. 74680-CI, 
issued February 14, 1977; Order No. 7644-A, 
Docket No. 74680-CI, issued March 1, 1977. 

4 Order No. 7791, Docket No. 770316-EU, 
issued April 28, 1977. 

5 The legislature also expanded the interim 
provision to empower the commission to cap- 
ture (for eventual refund) excessive earnings 
at the outset of a proceeding to reduce rates. 

6 Order No. 7957, Docket No. 770316-EU, 
issued September 9, 1977. 

7 Order No. 8850, Docket No. 780732-EU, 


issued April 26, 1979. 

8 Order No. 8994, Docket No. 780732, issued 
August 3, 1979. 

9 Order No. 12240, Docket No. 780732-EU, 
issued July 13, 1983. 

10 Order No. 13782, Docket No. 780732-EU, 
issued October 18, 1984. 

'! See David V. Stivisson, When the Big 
Plants Shut Down: State Commissions Resp- 
ond to Nuclear Outages, PuBLic UTILITIES 
FORTNIGHTLY, vol. 117, no. 3. The article mis- 
takenly characterizes the Florida Commission 
as having simply adopted the NRC decision. 

'2 Following the Three Mile Island episode, 
“lessons learned” became a shorthand way 
of explaining higher costs occasioned by 
increased regulatory requirements. See Order 
No. 11437, Docket No. 820097-EU, pertaining 
to FPL’s St. Lucie Unit No. 2. 

13 See Order No. 11437, Docket No. 820097, 
issued December 22, 1982, in which the com- 
mission rejected a proposal by a consumer 
group to allocate the costs of steam generator 
repairs between ratepayers and shareholders. 
The PSC stated that the proposal contradicts 
generally accepted ratemaking principles, and 
pointed out that the proponents had not 
demonstrated that company imprudence caused 
the need for repairs. 
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Public Service Commission Action: 
Narrow Role of Florida Supreme Court Review 
by Cynthia Brown Miller and Kathleen Villacorta 


It is only in those instances ... where it is 
made clear to appear to us that the Commis- 
sion has done an illegal or unauthorized act, 
has exceeded its jurisdiction or failed to accord 
with the essential requirements of the law that 
we are authorized to interfere with its actions. 
It is indeed a narrow corridor through which 
the petitioner must pass. 


Tamiami Trail Tours Inc. v. Carter! 
80 So. 2d 322, 324 (Fla. 1955) 

What is the role of the Florida Supreme 
Court when reviewing Public Service Com- 
mission decisions? Very, very narrow. The 
eye of the needle. Approximately 90 per- 
cent of the time,? the court is likely to 
affirm what the PSC does because of 
the PSC’s expertise, its fact-finding status, 
its quasi-legislative nature, the “compe- 
tent and substantial evidence” hurdle, and 
the court’s understandable reluctance to 
become immersed in a technical morass.3 
It would be a rare case when counsel 
should recommend seeking the Supreme 
Court’s review of PSC action without 
warning of the slim chance of success.4 

The Public Service Commission occu- 
pies a unique position in the Florida 
constitutional framework in that art. V, 
§3(h)(2)5 requires the Florida Supreme 
Court, when provided by law,® to review 
PSC action relating to rates or service 
of electric, gas or telephone utilities. Prior 
to 1980 the court also reviewed actions 
pertaining to water and sewer rates or 
service. 

This article will survey the Florida 
Supreme Court’s review of PSC deci- 
sions. It will include an analysis of the 
standard of review, the deference given 
to the PSC, and the grounds on which 
PSC decisions have been reversed. It is 
intended to be of use to those contemplat- 
ing an appeal of PSC action, especially 
those without a major practice in utility 
regulation. 


Cases Affirming PSC Orders 
The Florida Supreme Court’s penchant 
for affirming commission decisions is not 


COURTROOM 1 


new, and, as already suggested, can be 
attributed to several factors. To under- 
stand better how today’s court approaches 
review of commission decisions, it is useful 
to revisit a once popular rationale for 
affirmance in rate cases known as the 
“end result” doctrine. 

Thirty-five years ago the court applied 
the end-result doctrine to a PSC rate 
case with this revealing explanation in 
Jacksonville Gas Corp. v. Florida R.R. 
& Public Utilities Commission, 50 So.2d 
887, 892 (Fla. 1951): 


It was the Commission’s view that it should 
be “free to follow such method * * * as (it) 
may choose so long as the end results are 
rates which are just and reasonable.” .... 
At first we were disposed to criticize such 
reasoning because we thought one could not 
evaluate a conclusion without examining the 
course followed in reaching it; .... But upon 
further study we became convinced that the 
“end result” is to be weighed in terms of 
justness and reasonableness. . . . 


In more recent times the court has 
avoided the express use of this doctrine. 
Nevertheless, the significance of the doc- 
trine is its de facto application: the end- 
result is acceptable when the commis- 
sion’s rate decision allows a “just and 
reasonable” return. This is a test most 
frequently applied to policy formulation. 
that is, to a quasi-legislative function. 


And in fact, the court has treated the 
bulk of the commission’s decisions not 
as trial-type adjudication, but as quasi- 
legislative determinations.’ The court has 
been reluctant to interfere with the legis- 
lative functions of a legislative agency 
by substituting its view of the worid for 
that of the commission’s. In reviewing 
the cases below, it is worth keeping in 
mind that generally the court’s treatment 
relates to its view of the commission’s 
action as quasi-legislative. 

The cases that follow are representative 
of the many Florida Supreme Court cases 
affirming PSC action, categorized accord- 
ing to the reason for affirmance. 

A. Standard of Review 

Simply stated, the court must sustain 
the PSC’s action if there is competent, 
substantial evidence in the record and 
the PSC acted reasonably and within 
its delegated authority. 

The court has long declined any invita- 
tion to interject itself as the primary finder 
of fact in reviewing Commission orders. 
The court will not ordinarily review con- 
flicting evidence nor even determine the 
sufficiency of the evidence as long as 
there was some evidence to support the 
holding. The court confines itself to 
determining whether there is an absence 
of evidence, with resulting injury, as to 
amount to a departure from the essential 
requirements of law. Chicken N’ Things 
v. Murray, 392 So.2d 302 (Fla. 1976); 
Florida Power Corp. v. Cresse, 413 So.2d 
1187 (Fla. 1982). 

Shevin v. Yarborough, 274 So.2d 505 
(Fla. 1973), is a cornerstone of the stan- 
dard of review in PSC cases. The court 
acknowledged that although it might have 
reached a different result, absent a clear 
abuse of discretion, the PSC action should 
be affirmed. 

“Competent substantial evidence” was 
defined in the frequently cited DeGroot 
v. Sheffield, 95 So.2d 912 (Fla. 1957), 
case: 
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: 


[S]ubstantial evidence has been described as 
such evidence as will establish a substantial 
basis of fact from which the fact at issue can 
be reasonably inferred. We have stated it to 
be such relevant evidence as a reasonable mind 
would accept as adequate to support a conclu- 
sion. 

A harmless error concept has been 
applied in the court’s review of PSC 
orders. In Occidental Chemical Co. v. 
Mayo, 351 So.2d 336 (Fla. 1977), the 
court noted that the PSC’s order must 
include the specific findings of fact upon 
which the ultimate conclusion was foun- 
ded. While specific facts in the record 
supportive of the findings were not iden- 
tified, “no error sufficient to justify a 
remand” was found. The court concluded 
that the order contained a “succinct and 
sufficient statement of the ultimate facts 
upon which the commission relied.” The 
commission was not required to include 
in its order a summary of the testimony 
or a recitation of every evidentiary fact 
on which it ruled. 

The court has emphasized that it is 
the legislature’s duty, not the court’s duty, 
to modify the PSC’s conduct. In Gulf 
Oil v. Bevis, 322 So.2d 30 (Fla. 1975),® 
the court stated: 


The Public Service Commission is a creature 
of the Florida Legislature and its duties are 
primarily administrative, although it performs 
many quasi-judicial functions. If it is not doing 
the will of the Legislature as to public policy 
or if it is not otherwise serving the public 
as intended, it becomes a legislative function 
to modify its course of conduct. 

Explaining the importance of the PSC’s 
findings of fact, the court in Jnternational 
Minerals and Chemical Corp. v. Mayo, 
336 So.2d 548 (Fla. 1976), upheld the 
agency’s action even though some of the 
findings were “mere conclusions and gen- 
eralizations.” The evidence need not 
compel the result reached by the PSC, 
so long as it is not so insubstantial that 
it does not support the result. 

Commission orders are clothed with 
a presumption of validity. The presump- 
tion is overcome only if an error appears 
clearly on the face of the order or is 
shown by satisfactory evidence. The con- 
siderable license the commission enjoys 
is derived from its broad legislative dele- 
gation of powers. Citizens of Florida v. 
Public Service Commission, 425 So.2d 
534 (Fla. 1982). 

In the 1983 case of Citizens of Florida 
v. Public Service Commission, 435 So.2d 
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784 (Fla. 1983), the court almost wearily 
emphasized its narrow role: 

We have spoken time and time again of the 
task for this Court on judicial review of Com- 
mission orders. Our task is not to reweigh 
the evidence.... We must merely determine 
whether competent, substantial evidence sup- 
ports a Commission order. We cannot affirm 
a decision of the Commission if it is arbitrary 
or unsupported by the evidence. 

In defining its standard of review 
through case law the court has specifically 
acknowledged its limited role while empha- 
sizing the legislature’s primary role. What 
the court has not pointed out, however, 
is that in many PSC cases the competent 
substantial evidence test is even more 
diluted than it would be when applied 
to other agency decisions. 

Many of the commission’s important 
cases involve determinations of how much 
money a utility or utilities should receive 
during the next two or three years, and 
how that money should be generated. 
In these cases the commission is not 
resolving disputed issues of material fact 
as that phrase is normally used. The 
issues before the commission do not typ- 
ically involve disputes over historical facts, 
but disputes over the projected economic 
and social effects of commission deci- 
sions. In a rate case, for example, the 
commission and parties may spend great 
resources in determining the “true” 
financial picture of the utility, but the 
essential questions of fact have to do 
with projected results and appropriate 
regulatory treatment of the financial prac- 
tices of the utility. These are not “trial- 
type” facts such as the justices of the 
court typically have faced in their legal 
careers. Rather, these “projected results” 
questions are policy questions that lend 
themselves to being reviewed under a 
flexible reasonableness standard. The com- 
petent substantial evidence test as applied 
to commission cases appears to have 
become an “is-there-anything-in-the-rec- 
ord” test. 

The 1981 case of Citizens of the State 
of Florida v. Florida Public Service Com- 
mission, 403 So.2d 1332 (Fla. 1981), is 
an example of a case where one of the 
justices could find nothing in the record 
to support the commission’s decision 
regarding a computation, yet the court 
denied the petition for review. In the 
per curiam opinion, the court states 
simply: “A review of the record shows 
the order to be supported by competent, 
substantial evidence.” Yet the dissent by 
Justice Overton shows that this was not 
such a clear-cut case. The public counsel 


had questioned the legality of the two- 
month fuel transition adjustment, which 
the asserted would lead to the companies 
recovering twice for the two-month 
period. Justice Overton found that the 
utilities failed to produce sufficient 
evidence to show they were entitled to 
the adjustment. His concern was that 
it was impossible to tell from the record 
whether the computation resulted in a 
double recovery of costs not previously 
recouped. Nevertheless, a majority of the 
court was willing to accept the commis- 
sion’s determination. 

The petitioner must overcome its 
burden of proof; a significant hurdle in 
commission cases in light of the standard 
of review. The court in United Telephone 
Co. v. Mayo, 345 So.2d 648 (Fla. 1977), 
expressed uneasiness with the PSC’s 
actions, yet held that the petitioner failed 
to carry its burden of proof. In United, 
the PSC had specified no time limits 
in its rules of procedure for admission 
of evidence and had denied the introduc- 
tion of a wage and salary adjustment 
at a late point in the proceedings. The 
court noted: 

While the commission has the difficult respon- 
sibility of determining a “reasonable” rate of 
return for the utility, this Court’s examination 
in reviewing the Commission’s order is not 
nearly so onerous. The law is well established 
in this State that the matter of rate regulation 
is essentially one of legislative control. The 
fixing of rates is not a judicial function; hence 
our right to review the conclusion of the leg- 
islature or of an administrative body acting 
upon the authority delegated by the legislature 
is limited. Unless confiscation is clearly estab- 
lished by competent substantial evidence in 


the record, this Court will not interfere with 
the exercise of rate-making. 


B. Agency’s Interpretation of Its Own 
Rules 

In Pan Am World Airways v. Florida 
Public Service Commission, 427 So.2d 
716 (Fla. 1983), the PSC’s interpretation 
of its rules on customer deposits was 
upheld. The court recognized that the 
construction of a statute and a rule by 
the agency responsible for such adminis- 
tration is to be given great weight and 
will not be overturned unless clearly erro- 
neous. Even if an agency’s interpretation 
of its own regulation is merely one of 
several reasonable alternatives, it must 
stand although it may not appear as 
reasonable as another alternative. 


Cases Overturning PSC Orders 

What about those rare cases where 
PSC orders were overturned? The court 
has reversed the PSC when its findings 


were unsupported by competent substan- 
tial evidence, when it acted arbitrarily, 
outside its authority, in violation of due 
process and when it engaged in retroac- 
tive ratemaking. The following is a sam- 
pling of those cases. 

A. Absence of Competent Substantial 
Evidence 

In City of Plant City v. Mayo, 337 
So.2d 966 (Fla. 1976),9 there was an 
absence of competent substantial evidence 
to underpin the PSC’s action. The Court 
reviewed a PSC decision that municipal 
franchise fees paid by electric utilities 
in Florida would no longer be considered 


The court recognized that the 
construction of a statute and a 
rule by the agency responsible 
for such administration is to be 
given great weight and will not 
be overturned unless clearly 
erroneous. 


general operating expenses payable by 
all of the utilities’ customers. Instead the 
utilities were to pass the fees on to those 
customers within the city limits of the 
municipalities imposing the fees. The 
court applied the competent substantial 
evidence test and found the order defi- 
cient: “The commission chose to ground 
its new policy on new billing technology 
and the absence of benefits to nonmuni- 
cipal electric customers, two ‘facts’ which 
wholly lack evidentiary support in this 
record.” 

The commission adopted this major 
policy change of statewide effect in Tampa 
Electric’s rate case. 

The court set aside the order and held 
that all interested and affected parties 
must have a forum in which to challenge 
any change in policy, also noting that 
the basis on which action is taken must 
be supported by the record. The court 
was careful to explain that it neither 
condoned nor condemned the change of 


a traditional ratemaking practice of 
statewide effect in an individual com- 
pany’s rate case so long as interested 
and affected parties had a forum to chal- 
lenge the change. 

B. Acting Outside Its Authority 

The Florida Legislature has never con- 
ferred upon the PSC any general author- 
ity to regulate “public utilities.” For 
example, in Teleprompter Corp. v. Haw- 
kins, 384 So.2d 648 (Fla. 1980), the court 
held that the PSC had no jurisdiction 
or authority over the operations of com- 
munity antenna television systems. 
Traditionally, each time a public service of 
this state is made subject to the regulatory 
power of the Commission, the legislature has 
enacted a comprehensive plan of regulation 
and control and then conferred upon the com- 
mission the authority to administer such plan. 

In Deltona Corp. v. Mayo, 342 So.2d 
966 (Fla. 1976), the PSC denied water 
and sewer rate relief on the ground that 
Deltona had failed to present evidence 
as to the amount of its CIAC (con- 
tribution in aid of construction), leading 
to the PSC’s inability to establish a rate 
base or fair rate of return. The PSC 
had determined that Deltona had prom- 
ised home site purchasers that the pur- 
chase price of their properties would 
include water and sewer facilities. The 
commission treated those promises as 
contractual commitments and concluded 
that some portion of the payments 
received by Deltona during that period 
must be treated as CIAC even though 
no segregation of purchase price was 
made. 

The basis for the PSC’s action appeared 
to be that Deltona had engaged in fraud- 
ulent land sales and should be held respon- 
sible for its promises to purchasers. The 
court held that the PSC had acted beyond 
the scope of its authority and warned 
that if Deltona had engaged in unfair 
business practices, it was not a matter 
of statutory concern to the PSC. 

In concluding that the commission had 

departed from the essential requirements 
of law, the court admonished: 
The commission has only those powers granted 
by statute expressly or by necessary implica- 
tion.... These provisions do not empower 
the commission to set rates so as to right 
any wrong which it perceives regardless of 
its relationship to water and sewer service. 

The court will not allow the commis- 
sion to apply a ratio in a rate increase 
which is not supported in the record. 
In General Development Utilities v. 
Hawkins, 357 So.2d 408 (Fla. 1978), the 
court held that the decision on the peti- 
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tioner’s equity/debt ratio was outside the 
PSC’s range of delegated discretion. 
The Commission selected a ratio which nowhere 
appears in the record, apparently fabricating 
one for the company based on information 
which it has compiled for water companies 
generally. The arbitrary selection of this ratio 
as a “fact” comes from outside the record 
of the proceeding and plainly violates the 
notions of agency due process which are 
embodied in the administrative procedure act. 

The court noted that the PSC had 
justified the ratio on the ground that 
the court in Gulf Oil v. Bevis had recog- 
nized the ratio and approved this applica- 
tion of the commission’s “knowledge and 
expertise.” The court brusquely responded 
that parties must have notice and an 
opportunity to challenge commission 
data. Reliance on Gulf Oil for the require- 
ments of administrative due process is 
misplaced, said the court, since the case 
predates the Administrative Procedure 
Act. The case was remanded to require 
the PSC to alert the company in advance 
so that the company could challenge the 
data on which the PSC chose to rely. 

The commission cannot deny an other- 
wise justified rate increase on grounds 


that a utility did not comply with the 
commission’s recordkeeping requirements. 
That sanction is deemed a departure from 
the essential requirements of law. Aloha 
Utilities v. Florida Public Service Com- 
mission, 376 So.2d 850 (Fla. 1979). 

Recently in Lewis v. Public Service 
Commission, 463 So.2d 227 Fla. 1985), 
the court reversed the PSC for acting 
outside the scope of its statutory author- 
ity. The case involved unclaimed munici- 
pal utility refunds created by an improper 
rate structure. The court found that the 
State Comptroller had specific statutory 
authority over the unclaimed utility 
refunds while the PSC’s authority did 
not extend to such refunds. 

C. Agency Acting Arbitrarily 

In Florida Bridge Company v. Bevis, 
363 So.2d 799 (Fla. 1978), the Supreme 
Court held as arbitrary both the PSC 
action disallowing a portion of the com- 
pany president’s salary in determining 
rates and the PSC’s rejection of the com- 
pany’s capitalized franchise value in 
determining the rate base. The court’s 
reasoning on these points is specifically 
tied to the peculiar facts of the case. 
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While the decision has limited value for 
comparison purposes, it is interesting to 
note that the court did look at the specific 
facts behind a PSC decision. 

The court also found that the PSC 

had exceeded its authority when it 
directed the company to freeze a reserve 
account which had been established for 
extraordinary maintenance: 
The Commission’s powers, duties and author- 
ity are those and only those that are conferred 
expressly or impliedly by statute of the State. 
Any reasonable doubt as to the lawful exis- 
tence of a particular power that is being exer- 
cised by the Commission must be resolved 
against the exercise thereof, and the further 
exercise of the power should be arrested. 

D. Court’s Independent Review of 
Record 

Florida Power Corp. v. Public Service 
Commission, 424 So.2d 745 (Fla. 1982), 
is an unusual instance of the court con- 
ducting its own review of the record. 
The case involved the shut down of 
Florida Power’s Crystal River No. 3 
nuclear power unit to investigate prob- 
lems. During a major cleanup of the 
system, malfunctions developed and exten- 
sive repair was required of a fuel transfer 
device. Upon completion of the repairs, 
a weight was used to test the device. 
Due to improper handling during testing, 
the weight dropped, causing additional 
damage to the fuel assembly. At issue 
was who should bear the burden of the 
replacement fuel costs, collected by 
Florida Power subject to refund. The 
PSC concluded that the amount must 
be returned to the ratepayers because 
of the impact of the dropped test weight 
incident on the length of the outage. 

Central to the PSC’s conclusion was 
its finding that necessary managerial 
policies and procedures were lacking 
during this incident. The PSC relied on 
a notice of violation issued by the Nuclear 
Regulatory Commission subsequent to 
the incident to support this finding. 

The court disagreed with the PSC’s 
post-accident assessment and after a care- 
ful review of the record, concluded that 
the PSC relied excessively and erroneously 
on the notice of violation and an after- 
the-fact report. The court advised that 
documents should not serve as the pri- 
mary source of evidence in this fault- 
finding determination. The court’s rare 
independent review of the record in this 
case might be narrowly construed since 
the case involved a “fault-finding deter- 
mination” in a rate proceeding. 

E. Retroactivity 
The court in Southern Bell Telephone 


and Telegraph Co. v. Florida Public Ser- 
vice Commission, 453 So.2d 780 (Fla. 
1984), held that the PSC could not 
retroactively adjust the distribution of 
revenues made pursuant to the telephone 
companies’ agreement entered into prior 
to the commission order. In making the 
retroactive adjustment the PSC departed 
from the essential requirements of law 
and exceeded its authority. 

Gentel and Southern Bell had divided 
revenues based on periodic five-day 
studies. On January 1, !981, Gentel began 
using seven-day studies and Southern Bell 
refused to agree to the change. In 
December 1981 Gentel sought PSC inter- 
vention in the dispute. In July 1982, the 
PSC issued an order finding the seven- 
day study method to be more accurate 
and ordered its use. Moreover, the PSC 
required that the change be made retroac- 
tive to January 1, 1981, the date Gentel 
first announced its intention to use the 
seven-day study periods. The PSC ordered 
Southern Bell to pay to Gentel the money 
it had received since January 1, 1981, 
in excess of what it would have been 
entitled to keep if it had begun using 
the seven-day method when Gentel 
announced its change. The court over- 
turned the retroactive nature of the order. 

F. Fair Play and Due Process 

Fair play and due process are themes 
weaving into many cases where the court 
overturns the PSC orders. In Florida 
Gas Co. v. Hawkins, 372 So.2d 1118 
(Fla. 1979), the PSC had denied Florida 
Gas an opportunity to explain the con- 
tent of some monthly reports in relation 
to its application for a rate increase. 
The PSC presumed the continued pres- 
ence of all facts upon which the commis- 
sion had based its decision in a previous 
rate case. After finding that Florida Gas 
was earning a fair and reasonable return 
upon its investment through revenues gen- 
erated by its current level of rates, the 
PSC decided that “administrative effi- 
ciency and justice are furthered by obvi- 
ating any formal rate proceeding at the 
threshold rather than continuing a futile 
docket.” 

The court reversed, stating: 

When factual matters affecting the fairness 
of utility rates are being considered by a reg- 
ulatory commission the rudiments of fair play 
and due process require that the company 
must be afforded a fair hearing and an oppor- 
tunity to explain or rebut those matters. There 
can be no compromise on the footing of con- 
venience or expediency, or because of a natural 
desire to avoid delay, when the minimal require- 


ment of a fair hearing has been neglected 
or ignored. 


Conclusion 

Statistically, a PSC order is unlikely 
to be overturned on review in the Florida 
Supreme Court. Case law is on its side. 
The subject matter is complicated. The 
PSC has been given special statutory 
and constitutional status. The court gives 
great deference to the experts at the com- 
mission. The foregoing cases show the 
hurdles involved in asking the Florida 
Supreme Court to overturn PSC action. 
Suggestions from those relatively few suc- 
cessful cases brought against the PSC 
include: 

® Demonstrate that the PSC’s order 
is not supported by competent substantial 
evidence in the record. 

® Demonstrate that the PSC is acting 
outside its statutory authority or its range 
of delegated discretion. 

@ Show that the PSC acted arbitrarily 
or unreasonably, producing a substantial 
departure from the requirements of law. 

®@ Show there was an absence of due 
process and fairness. 

@ Persuade the court to conduct an 
“independent review” of the record. 

® Show that the PSC is applying an 
order retroactively in an area where the 
statute does not so allow. 

In the meantime, the following signif- 
icant hurdles remain: 

@ Presumption of correctness of PSC 
findings of fact. 

@ Status of PSC as a quasi-legislative 
body, with which the court is reluctant 
to “meddle.” 

@ Refusal of the court to reweigh 
evidence when conflicting testimony is 
present. 

@ Deference to agency rules. 

@ Errors viewed as insufficient to jus- 
tify a remand. 

®@ The competent substantial evidence 
standard. BJ 


' Other state courts apparently extend sim- 
ilar deference to their public service commis- 
sions. In PEPCO v. Public Service Commission 
of the District of Columbia, 457 A. 2d 776 
(D.C. 1981), the court stated: “Our scope 
of review of public utility commission orders 
is the narrowest review in the field of admin- 
istrative law.” In Mountain States Telephone 
& Telegraph v. New Mexico State Corp. 
Commis., 563 P. 2d 588 (N. Mex. 1977), the 
court stated: “It is difficult to conceive of a 
more clear and all-inclusive grant of power 
to a governmental agency.” 

29/30/83 internal PSC memo from associ- 
ate general counsel to Commissioner Joseph 
Cresse. 

3 Louise Jaffe in Judicial Control of Admin- 
istrative Action (1965) warns, at the federal 
level that the court’s deference to agencies’ 
capability in a specialized field can become 


“an absurd and mesmerizing shibboleth.” 

4This is especially true in rate cases. The 
authors believe there is a greater chance of 
overturning PSC decisions in cases that do 
not involve the setting of rates. 

5 See alsoFLa. R. App. P. 9.030 (a)(1)(B)(ii). 

6 FLA. Star. §350.128. 

TFLA. StaT. §350.001, provides that the 
PSC is an “arm of the legislative branch of 
government.” 

8 Justice England, with Justice Overton and 
Sundberg concurring, strongly dissented to 
the court’s upholding the PSC action. He 
decried the Commission’s action based on 
“unfounded expressions of personal opinion”; 
and argued the PSC had not followed lawful 
procedures. 

9 See also Duval Utility Co. v. Florida 
Public Service Commission, 380 So.2d 1028 
(Fla. 1980). 
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General Practice 


Planning for Success 


by Byron S. Cherkas, C.P.A. 


Students at professional institutions are 
ingrained with the premise that study fol- 
lowed by hard work will result in pro- 
fessional success. This is probably true 
whether the student is studying law, den- 
tistry, medicine or another similar field. 
Later, it is said that good client service 
is the real key to building one’s practice, 
since this encourages referrals by the pro- 
fessional’s clientele. 

Certainly, the above factors are basics 
and the absence of either would most 
probably deny one the opportunity to 
develop a respectable-sized practice. How- 
ever, many may recall lawyers who have 
followed those guidelines but have never 
attained financial success. 

Today, there is the need to add certain 
business concepts to the daily conduct 
of the practice of law. More is being 
written in recognition that law is a “busi- 
ness.” Attorneys’ doors are open to pro- 
vide the public with professional acumen 
but also to run a business, and to make 
it a profitable one. 

Accordingly, the astute lawyer, whether 
he or she be a sole practitioner, in a 
partnership, or professional association 
should borrow some of the practice of 
the smart businessperson. 

A very basic and important technique 
is developing a plan, sometimes called 
“strategic planning.” Today, the modern 
business executive, and more professional 
firms, recognize the tremendous benefits 
that can be secured from originating and 
then implementing a formal plan. 

Typically, the average lawyer is con- 
cerned with the day-to-day operations 
of the law office, concentrating on the 
routine and emergency needs of clients. 
The lawyer feels that 98 percent of his 
or her energy should be directed to those 
matters, with the remaining 2 percent 
devoted to the routine administration of 
the office. Virtually no time is allocated 
to an in-depth consideration of medium 
or long range goals or objectives. 

Consider these basic questions: Where 
do we wish to be in six months and in 


a year? What income objectives are rea- 
sonably attainable in those periods? What 
areas of subspecialty do we wish to empha- 
size to the public? Obviously, a reasonable 
amount of time must be devoted to this 
process since it is unlikely to be developed 
by accident. 

A good business plan requires thought 
and often input from more than one 
person. A firm of lawyers can benefit 
from the input of the partners and asso- 
ciates, if any. Outsiders are probably essen- 
tial to assist the sole practitioner and 
are helpful for the firm in the process. 

The “team approach” is generally the 
best technique, since more objectivity and 
new ideas may be provided by others. 
Frequently, the CPA and the banker are 
sought as team members, offering their 
independent thoughts, primarily from the 
financial end. 

The first step in the whole process is 
to agree to allocate time to the planning 
project. If the lawyer feels that this is 
something that can be done over lunch 
or otherwise “squeezed in” then the pro- 
cess is doomed from the start. The lawyer 
or law firm must recognize that the 
direction of the firm is as least as 
important as handling a client matter. 

The best approach is probably to sched- 
ule the planning sessions away from the 
office (and the telephone) or, alternatively, 
conduct them after regular office hours. 


Constant interruptions will surely deter 
the efficiency of the process. Many will 
rent a small conference room at a hotel, 
recognizing the benefit of a completely 
private planning environment. 

Before the planning sessions are held, 
an agenda should be developed. One is 
required so important areas are not omit- 
ted. A generalized talk session without 
direction is avoided. At the same time, 
some flexibility should be allowed in order 
to encourage spontaneous and creative 
thinking. Informality, rather than stiffness, 
in attire as well as in attitude should 
enhance the sessions. 

What areas should be covered? This 
can be varied, but a general guideline 
would probably include the following: 

1. Financial goals. A very key question 
is to determine the reasonable financial 
rewards the lawyer or the firm wishes 
to attain and within what period. 

2. Present operations. An in-depth look 
at the firm’s financial statements, includ- 
ing billing rates and overall billing policies 
should be made to consider these with 
financial goals. Frequently, many firms, 
especially smaller ones, bill by guesswork 
rather than using time sheets or other 
formal methods. Adopt formal billing 
policies which include: 

a. The determination of ample hourly 
rates for each member of the firm that 
will be sufficient to recover the overhead 
and proper income for the partners and 
allow for the obvious administrative and 
other nonchargeable time. 

b. Bill promptly — at least monthly. 
Numerous professional consultants have 
stated that clients would rather receive 
progress billings as work is performed 
rather than one large invoice at the con- 
clusion. Don’t hesitate to ask for retainers 
and follow through promptly with col- 
lection efforts. 

c. Compare billings. Even where many 
matters are handled on a fixed monthly 
retainer or fixed fee basis, compare the 
charges made to clients with the com- 
puted hourly totals. In other words, if 
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a case is being handled for a flat $1500, 
calculate the actual hours spent, including 
telephone time, correspondence, etc., mul- 
tiplied by the hourly billing rates. In many 
instances, one finds real surprises in terms 
of underbilling. 

d. Obtain a good billing system. Fre- 
quently, even for a small firm, it pays 
to purchase a small computer system to 
include a professional time and billing 
program — an investment that will gener- 
ally be recovered many times over. 

3. Size objectives. Determine how large 
you wish the firm to be and within what 
period. Based on the latter, what person- 
nel requirements will there be? What new 
specialists, if any, will have to be merged 
in or employed by the firm? What is 
the potential for existing associates and 
when can they probably warrant a part- 
nership role? What office space will be 
needed next year and three years from 
now, assuming the anticipated growth is 
to occur? 

4. Budgets and forecasts. A budget 
for the current fiscal year should be 
adopted and endorsed by all in attendance. 
For it to be a successful tool, the partners 
must agree that it is meaningful and essen- 
tial. Each partner should agree, as well, 
as to his or her gross billing and collection 
responsibility — thus enabling all to iden- 
tify the contribution ultimately made by 
each partner. In addition, a long range 
forecast, generally covering three to five 
years, should be drawn and approved. 
Although subject to error, forecasts are 
important working documents and are 
revised from time to time. 

5. Practice growth-internal. As men- 
tioned above, a very basic need is to 
provide existing clients with good service 
in a professional manner. But this is just 
the start. Most successful practitioners 
grow by planning rather than by accident. 
Some of the key elements of a viable 
growth or marketing plan are: 

a. Determine the strength of the prac- 
titioner or the partners. 

b. Seek to choose specialties that can 
be marketed from the strengths just out- 
lined. 

c. Develop a plan for providing addi- 
tional appropriate services to existing 
clients, if possible. Depending on the type 
of practice specialties, the existing client 
base is the most logical and easiest group 
of people to offer additional services. 
For example, if the practice is a commer- 
cial one, ask your clients for the green 
light to draw up stockholders’ agreements 
or to update their minutes. 


42 THE FLORIDA BAR JOURNAL/MAY 1986 


6. Marketing for external growth. 
Develop a marketing plan for obtaining 
new clients. Whereas 20 years ago this 
type of thinking was considered almost 
unprofessional, many of the largest law 
and other professional firms now employ 
full or part-time marketing consultants. 
There are numerous ways for a firm to 
market itself. A partial list would include: 

a. Have articles published in various 
newspapers and magazines. 

b. Provide speeches to various organiza- 
tions, including chambers of commerce, 
service clubs, and business associations. 
Also, the firm can put on its own seminars. 

c. Publish a monthly or quarterly news- 
letter. 

d. Take an active role in different 
organizations, meeting potential clients 
when becoming active. 

e. Entertain prospective clients or 
referral sources at lunch or otherwise. 
For example, some professionals obtain 
many new clients while participating in 
sports, such as golf or tennis. 

f. Send publicity releases to the newspa- 
pers, announcing new activities of the 
practitioner or partners. One does not 
need a public relations firm to forward 
these releases, although the retention of 
a good one may be helpful. 

7. Equipment and facilities. Recognize 
the need to have the physical tools neces- 
sary for a growing practice. The firm 
should be willing to allocate the dollars 
necessary to furnish attractive offices. 
Although extremely elaborate offices are 
not required (and may sometimes be self- 
defeating) the suite should look like that 
of a successful professional firm. Today, 
a law (or other professional firm) is almost 
antiquated without the benefit of a micro- 
computer. With the cost of the latter 
(and the accompanying software) so much 
less that even a year ago, the cost-benefit 
ratio has tilted well in favor of its acquisi- 
tion. Its uses in research, word processing, 
bookkeeping, billing and check writing 
are almost limitless. Also most programs 
are easily learned by the clerical staff 
(and the lawyers). 

Once the plan has been drafted after 
the extended planning sessions(s), it 
should be reviewed by all participants 
and formally approved. Then followup 
roles should be assigned to those neces- 
sary to implement the plan. 

MBO, management by objective, is 
often an excellent tool in setting personal 
goals. In this manner each partner and 
associate would agree to certain personal 
objectives, setting down specific plans for 


attainment and a definite timetable. The 
managing partner or other should concur 
as to the reasonableness of the individual 
MBO subgoals and then all are made 
a part of the formal firm plan. 

A regular review and updating are essen- 
tial—typically once or twice a year. 
Various factors will change, warranting 
revision. Also, the firm should review 
the accomplishments to date and deter- 
mine where the firm has succeeded and 
where greater efforts are required. 

In conclusion, different law firms and 
other types of individual businesses suc- 
ceed due to a myriad of isolated reasons, 
perhaps just a lucky occurrence or obtain- 
ing an extremely large client. However, 
far more become notable winners due 
to carefully devised plans that were 
implemented with earnestness. Recognize 
that responding to client telephone calls 
and correspondence is important — but 
also recognize that your firm’s or your 
personal goals can best be reached by 
allocating sufficient planning time to reach 
them. Consider involving other profession- 
als in the financial planning area. They 
can help you complete a plan with objectiv- 
ity and with financial soundness. BJ 
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Agricultural Law 


Agriculture and Biotechnology: The Legal Climate 


by Paul Elihu Stern 


Biotechnology is possibly the most cru- 
cial development bearing on the future 
of agriculture that has appeared in the 
20th century. Along with direct effects 
on agricultural practices and institutions, 
the advent of biotechnology is accompa- 
nied by unique legal and regulatory 
changes. Potential liabilities associated 
with research, development, and commer- 
cial applications of biotechnology should 
be explored to help anticipate responsi- 
bilities. A new body of regulatory con- 
trols is emerging in connection with 
biotechnological research that differs from 
controls over traditional research opera- 
tions. Biotechnology offers potential solu- 
tions to many of the world’s agricultural 
problems, but uncertainties over attendant 
effects of its applications have created 
a distinctive legal environment. 

Biotechnology is a term applied to a 
variety of scientific techniques. Because 
biotechnology has no universal defini- 
tion, the use of terminology is important 
in the development of laws and regula- 
tions. In a broad sense, biotechnology 
refers to any use of living organisms in 
industrial or technical processes. Although 
newly revitalized and cast in a modern 
role, the fundamental techniques of 
biotechnology have been utilized for thou- 
sands of years. The production of beer, 
wine, bread, and cheese all involve biolog- 
ical transformations activated by micro- 
organisms, clearly exemplifying applica- 
tions of living organisms for industrial 
purposes. In a narrow sense, biotechnol- 
ogy is often equated with genetic engi- 
neering. Genetic engineering can be 
defined as that part of biotechnology 
where heritable traits are manipulated 
to create living products with desirable 
characteristics. In general, selective breed- 
ing and development of hybrid crops 
are common examples of genetic engi- 
neering. Today, biotechnology or genetic 
engineering often is used to refer to 


recombinant DNA technology. Recombi- 
nant DNA technologies involve specific 
alterations, deletions, or insertions of 
genetic material or genes—the molecular 
units of hereditary information in all 
forms of life—to produce organisms with 
desirable qualities. These processes are 
frequently called gene splicing. 

It is hoped that application of recom- 
binant DNA techniques will produce 
improvements in agriculturally important 
plants, animals, and microbes. Potential 
applications currently under investigation 
are numerous. For example, recombinant 
DNA techniques are being studied to 
increase the tolerance of plants to frost, 
drought, and other stressful weather or 
climatic conditions, to improve the 
resistance of plants and animals to pests 
and diseases, and to enhance our ability 
to detect and cure diseases. In areas such 
as Florida, which have been significantly 
affected by severe frost or other adverse 
conditions, the development of biotech- 
nology, specifically recombinant DNA tech- 
nology, may be critical to the continued 
vitality of the agricultural industry. 


History 

Modern recombinant DNA technology 
began only in the early 1970’s. In 1973, 
Stanley Cohen of Stanford University 


and Herbert Boyer of the University of 
California, San Francisco, discovered a 
method to join genetic elements of differ- 
ent species of organisms. As news of 
this gene splicing discovery filtered 
through the scientific community, con- 
cern was expressed over the potentials 
of this new capability. Scientists asked, 
what kinds of new organisms could be 
produced? Would toxic strains be intro- 
duced into common organisms that could 
escape from laboratories and cause 
widespread harm? Could these new organ- 
isms effectively be contained? Because 
of many unanswered questions, the scien- 
tific community voluntarily imposed a 
moratorium upon recombinant DNA 
experiments until further studies of the 
issues could take place. 

The International Conference on Re- 
combinant DNA Molecules was convened 
in Pacific Grove, California, at the 
Asilomar Conference Center in February 
1975 to allow scientists to address ques- 
tions raised by this biological revolution. 
Scientists and others discussed issues of 
safety and social responsibility in an effort 
to formulate a set of workable guidelines. 
Although partially motivated by a desire 
to avoid governmental regulation, the scien- 
tists demonstrated a willingness to accept 
social responsibility for their work even 
at the risk of limiting academic freedom. 

Out of the conference came a final 
working paper which was intended to 
lift the voluntary moratorium and act 
as a guide to further experimentation. 
The document divided experiments into 
low, medium, and high categories of risk. 
The working paper can be regarded as 
a regulatory scheme which allowed many 
types of experiments and prohibited 
others which were considered dangerous. 
Still, the Asilomar document was only 
a set of suggestions; compliance was 
purely voluntary, with no force of law. ° 

Shortly after the Asilomar Conference, 
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the National Institutes of Health con- 
vened a group—which became the Re- 
combinant DNA Advisory Committee—to 
discuss the role of NIH in recombinant 
DNA research. The Recombinant DNA 
Advisory Committee completed a set of 
guidelines for recombinant DNA research, 
published on July 7, 1976.' The guidelines 
applied to work carried on at NIH and 
all research conducted by institutions receiv- 
ing NIH funds. An institution which fails 
to comply with the guidelines will lose 
NIH funding. The Food and Drug Admin- 
istration, the Environmental Protection 
Agency, and the United States Depart- 
ment of Agriculture subsequently adopted 
the guidelines for research conducted 
under their auspices. The principal safety 
concern at that time was the escape of 
new organisms from confinement within 
the laboratory. The guidelines established 
containment procedures for various types 
of experiments. 

The guidelines established a structure 
to oversee recombinant DNA experimenta- 
tion. Each institution engaging in recom- 
binant DNA research must form an 
Institutional Biosafety Committee to 


ensure that the guidelines are followed. 
Four classes of experiments are defined: 
(1) those that require RAC review and 
IBC and NIH approval; (2) those that 
require IBC approval; (3) those that 
require IBC notification; and (4) those 
that are exempt. 

Requirements and safeguards are great- 
er when experiments (a) deal with 
infectious, pathogenic, or toxic substances 
or organisms; (b) involve large amounts 
of experimental materials; (c) use whole 
plants or animals; (d) propose to release 
“recombinant organisms” into the open 
environment; or (e) intend to use human 
subjects. Experimental precautions of the 
guidelines emphasize sound laboratory 
practices, safe equipment, and appropri- 
ate laboratory and experimental design. 
The guidelines are subject to constant 
review for efficacy. As a result of knowl- 
edge gained over the past decade, many 
requirements have been relaxed. Today, 
most experiments performed in labora- 
tories are exempt from requirements of 
the guidelines. 

In 1973, when scientists initially called 
for a moratorium on recombinant DNA 
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experiments, there were no known dan- 
gers. Scientists reacted with extreme cau- 
tion in their unprecedented ban, because 
they were confronted by new and differ- 
ent capabilities. Experience and careful 
study subsequent to initial discoveries 
have convinced the scientific community, 
generally, that very low risks are associ- 
ated with this exciting technology. With 
review under the guidelines, experimenta- 
tion in recombinant DNA has proceeded 
thus far without evidence of accidents 
or danger. Laboratory developments have 
progressed to the level that field testing 
is now appropriate, and we are approach- 
ing the point of commercialization and 
widespread release of recombinant organ- 
isms. The movement of recombinant 
DNA technologies out of the laboratory 
raises new issues concerning regulation. 

The original guidelines of 1976 prohib- 
ited deliberate release of genetically 
engineered organisms into the open envi- 
ronment. A major revision of the guide- 
lines in 1978? retained that prohibition 
but allowed the director of NIH to grant 
individual waivers following public notice 
of proposals and review by RAC. The 
1982 revision of the guidelines retained 
the posture of allowing waivers of the 
prohibited experiments by placing delib- 
erate release experiments among those 
“experiments that require RAC review 
and NIH and IBC approval before initia- 
tion.”3 The guidelines cortinue to operate 
under the principle that exemption or 
relaxation only occur when indicated by 
experience and accumulated knowledge. 
Experimentation which ventures into unex- 
plored areas is still subject to significant 
conditions and review in order to allow 
examination of relevant factors which 
might affect the safety of humans and 
their environment.‘ 

While recombinant DNA technologies 
are new, they represent a natural exten- 
sion of ongoing research in agriculture. 
We do have experience releasing new 
organisms into the environment. The agri- 
cultural research community has been 
releasing new cultivars of plants, new 
strains of livestock, and various micro- 
oganisms into the environment for more 
than 75 years without example of a major 
problem. These releases have been per- 
formed under careful procedures and scru- 
tiny. 

It is instructive to note, however, that 
genetically unaltered, existing organisms 
and substances have been released unwit- 
tingly and also purposefully into new 
environments and have caused widespread 
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damage. Kudzu vine, melaleuca, Dutch 
elm disease, and gypsy moth are a few 
examples. However, these releases were 
not subject to careful oversight and 
review, and they were carried out prior 
to suitable, controlled field trials. Exper- 
imentation without thoughtful examina- 
tion of possible effects on the environment 
must be avoided. It is important to under- 
stand that those harmful releases of organ- 
isms into environments to which they 
were not native are not analogous nor 
equitable to releases of genetically altered 
organisms proposed as part of careful 
experimentation in recombinant DNA. 

The NIH has approved four requests 
to field test organisms altered through 
recombinant DNA techniques. In 1981, 
NIH approved field tests to be performed 
by scientists at Stanford University on 
corn plants.’ These tests were never per- 
formed, due to feasibility problems. Per- 
mission was granted to Cornell University 
researchers to field test tomato and 
tobacco plants with altered DNA on April 
15, 1983.6 Cornell scientists have not car- 
ried out these experiments either. On 
June 1, 1983, NIH approved a field test 
by University of California, Berkeley, scien- 
tists involving the application of genet- 
ically altered bacteria on potato plants 
to control frost damage.’ The frost pro- 
tection tests have been halted by a federal 
court injunction.* Most recently, on 
November 13, 1985, NIH approved field 
tests for disease resistant tobacco plants 
which have been altered through recom- 
binant DNA techniques by Cetus Madi- 
son Corporation.? 


Litigation Involving Research in Bio- 
technology 

The first field tests of recombinant 
DNA technology have yet to be per- 
formed. In Foundation on Economic 
Trends v. Heckler, 587 F. Supp. 753, 
the U.S. District Court for the District 
of Columbia issued an injunction against 
what would have been the first exper- 
iment involving release into the open envi- 
ronment of organisms altered by recom- 
binant DNA techniques. As noted above, 
this injunction concerns the experiment 
approved by NIH for the control of frost 
damage to potato plants. The experiment 
involves the application of genetically 
altered bacteria which, when sprayed on 
the surface of plants, reduce by approx- 
imately eight degrees the temperature at 
which frost damage occurs. The bacteria 
are called “ice nucleation minus” or INA" 
bacteria. Bacteria similar to those engi- 


neered through recombinant DNA are 
found in nature and can also be produced 
through mutations induced by chemicals 
or ultraviolet radiation. Promising field 
tests had been performed with selected 
naturally occurring and chemically-indu- 
ced mutants with no recognized adverse 
effects. Success of the method depends 
on the new bacteria occupying and sur- 


The production of beer, 
wine, bread, and cheese all 
involve biological 
transformations activated 
by micro-organisms, clearly 
exemplifying applications of 
living organisms for 
industrial purposes. 


viving in the space that would otherwise 
be taken up by naturally occurring, frost- 
inducing bacteria. 

The major thrust of the law suit was 
the alleged violation by NIH of the 
National Environmental Policy Act.!° 
Plaintiffs, led by the Foundation on 
Economic Trends, a self-proclaimed 
public service organization, claimed that 
NIH should have prepared an environ- 
mental impact statement as demanded 
by NEPA.!! A national policy to consider 
environmental effects in all federal deci- 
sionmaking was established through 


NEPA. Each agency is required to promul- 
gate regulations to implement NEPA 
within its jurisdiction.!2 Unless a particu- 
lar action falls within a categorical exclu- 
sion of the agency’s NEPA regulations, 
a document, called an environmental assess- 
ment, should be prepared.'? NIH has no 
such exclusion for the INA experiment. 
An environmental assessment must con- 
clude with either a finding of no signifi- 
cant impact or a statement that an EIS 
is necessary.'4 For “major actions signifi- 
cantly affecting the quality of the human 
environment,” federal agencies are requ- 
ired to prepare an EIS.'5 The EIS is a 
much more detailed and burdensome doc- 
ument than an environmental assessment. 

Although not deciding specifically 
whether an EIS should have been pre- 
pared, Judge John Sirica concluded that 
the review by NIH did not examine pos- 
sible environmental effects closely enough, 
even though the proposal underwent sub- 
stantial revision from September 1982 
to April 1983 before receiving NIH 
approval.'© The major deficiencies of the 
environmental review, as expressed by 
the circuit court in affirming Judge Sirica’s 
conclusion, involved the possible impacts 
of the bacteria should they be dispersed 
from the test site.'7 Potential impacts on 
neighboring plant and animal life as well 
as effects on weather patterns due to 
the populations of bacteria in clouds were 
pointed out as serious concerns, as bac- 
teria can be transported long distances 
by wind, insects, or birds.'® Defendants 
claimed that an adequate environmental 
review had been undertaken, and that 
a formal NEPA document would have 
been an unnecessary formality. The court 
was convinced that plaintiffs had identi- 


Court reporters hear such woe; 
How they stand it, I don’t know. 
Tales of gore and incest too; 
Rape and murder—nothing new. 


Drinking, drugs, and barroom brawls, 
Contracts, leases, “slip-and-falls.” 
Things that cause my hair to rise, 

To them the story’s no surprise. 


Auto smashups, petty theft, 
Child abuse, a spouse who left. 
Workers’ comp and unpaid bills, 
All about a client’s ills. 


The Court Reporter 


To me it seems an awful chore; 

To them they've heard it all before. 

And so they sit, and take it down. 

They don’t complain; they seldom frown. 


And though the witness rants and raves, 
They merely nod and make no waves. 
They’re patient, calm, and no one’s fool. 
How CAN they stay so doggone cool? 


The answer’s clear; it takes no sage— 
They simply charge us by the page. 


—EDWARD SIEGEL 
Jacksonville 
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fied significant factors which were not 
addressed by formal or informal review 
by NIH. Also, defendants did not qualify 
for the “functional equivalent” exception 
to the EIS requirement.!9 Thus, the court 
held that plaintiffs were likely to succeed 
on the merits of the complaint and 
granted a preliminary injunction against 
the experiment.?° 

Even if the environmental review of 
NIH is judged to be adequate, the ice 
nucleation experiment must clear yet 
another hurdle. EPA has asserted juris- 
diction over the field test through the 
Federal Insecticide, Fungicide, and Roden- 
ticide Act.2! FIFRA mandates the 
issuance of an experimental use permit 
for testing prior to commercial applica- 
tion of pesticides.22 While an experimental 
use permit has not yet been issued to 
the University of California, EPA has 
issued a permit to Advanced Genetic Sci- 
ences, Inc., of Oakland, California, for 
similar experimentation on strawberry 
plants.23 

The Foundation on Economic Trends 
has asked the U.S. District Court for 
the District of Columbia to enjoin the 
Advanced Genetic Sciences experiments 
in Foundation on Economic Trends v. 
Thomas, Civil Action No. 85-3649, 
D.D.A., filed November 14, 1985. The 
Foundation on Economic Trends claims 
that EPA approval was based on inade- 
quate environmental review under NEPA, 
an argument very similar to that made 
in Foundation on Economic Trends vy. 
Heckler. 

The U.S. District Court for the District 
of Columbia appears to be construing 
NEPA strictly when dealing with the pos- 
sible environmental effects of recombinant 
DNA research. As noted above, the court 
refused to include NIH within the “func- 
tional equivalent” exception. In Founda- 
tion on Economic Trends v. Weinberger, 
610 F. Supp. 829 (D.D.C., 1985), the 
district court ruled that the Army’s envi- 
ronmental assessment for the construction 
of a maximum containment laboratory 
was insufficient. Even though no testing 
of recombinant organisms in the open 
environment was planned for the facility, 
the court ruled the environmental assess- 
ment must discuss possible environmental 
effects of recombinant DNA. This strict 
view of NEPA should forewarn biotech- 
nology companies and others engaged 
in recombinant DNA work to complete 
environmental tests seriously and thor- 
oughly, especially when planning trials 
of recombinant DNA organisms in the 
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open environment. Attempts to circum- 
vent even questionable permit require- 
ments may only result in greater delays 
and expensive litigation due to public 
anxieties over recombinant DNA research 
at this time. 

A suit is also pending in the District 
Court for the District of Columbia involv- 
ing recombinant DNA and other research 
at USDA.*4 The Foundation on Econom- 
ic Trends and the Humane Society of 
the United States with others have sought 
injunctions against the entire animal breed- 
ing program of USDA as well as specific 


This strict view of NEPA 
should forewarn biotechnology 
companies and others engaged 
in recombinant DNA work to 
complete environmental tests 
seriously and thoroughly, 
especially when planning 
trials of recombinant DNA 
organisms in the open 
environment. 


experiments dealing with recombinant 
DNA. The complaint alleges that USDA 
has failed to consider the environmental 
and social effect of producing large 
animals and of transferring genes between 
different species. The plaintiffs claim that 
a better policy would be to expand 
research with existing animal species and 
to encourage a shift in the American 
diet away from meat to more consump- 
tion of plant crops. In their motion for 
summary judgment,?5 USDA asserted that 
plaintiffs’ action is not a proper subject 
for a NEPA suit. USDA contended that 
plaintiffs’ action is aimed at the general 
direction of United States agricultural 
policy and raises philosophical concerns, 
not legal or environmental issues. In sum- 
mary, the Department of Agriculture 
argues that these are not major federal 
actions significantly affecting the quality 
of the human environment. 


Review of Private Experimentation 
Neither the NIH guidelines nor NEPA 
applies directly to private or state actions, 
only to federal decisions. Several state 
and local governments have imposed the 
guidelines or other requirements on 


recombinant DNA research conducted 
within their jurisdictions.2° The 1978 
revision of the guidelines added proce- 
dures to allow private firms to participate 
voluntarily in the review process. Private 
institutions engaged in recombinant DNA 
activity have found it prudent to use 
the NIH guidelines, and only recent exper- 
imentation involving tests in the open 
environment has caused firms to seek 
review of recombinant DNA research out- 
side of NIH.27 Although NEPA does not 
apply to private actions, it does apply 
to situations where a federal permit is 
required. The court’s strict construction 
of NEPA could also become important 
in a future action in establishing the duty 
of care for common law liability for dam- 
ages arising from recombinant DNA activ- 
ities. 


Federal Regulation 

In the midst of the litigation in 
recombinant DNA research, the federal 
government is searching for an appropri- 
ate method to regulate biotechnology.”8 
Federal agencies agree that, due to the 
unknowns and the controversial nature 
of this technology, some form of special 
regulation is necessary. Where do the 
needs lie in regulating recombinant organ- 
isms? No one has yet identified and 
demonstrated specific risks involved in 
releasing recombinant organisms into the 
environment which differ from concerns 
involved with traditional research and 
development. On the other hand, many 
potential benefits of recombinant DNA 
methodologies, as noted above, have been 
identified in agriculture and other indus- 
tries. Still, there exists a perception of 
risk throughout the public, and, while 
this perception may only incite activity 
within a vocal minority, it is proper for 
the federal government to respond. 

The regulatory approach of the federal 
government was due to be established 
in February 1986.29 The agencies gener- 
ally believe new legislation is unnecessary. 
Certainly any products developed through 
biotechnological techniques will be sub- 
ject to traditional regulations depending 
on their particular applications. Special 
attention is being directed to the appro- 
priate degree of regulation during research 
prior to the development of commercial 
products. RAC will probably continue 
in its present form at NIH but its activ- 
ities may be limited to biomedical re- 
search. EPA is in the process of formalizing 
a structure within the Office of Pesticides 
and Toxic Substances, which derives its 


authority from FIFRA and the Toxic 
Substances Control Act. EPA is currently 
reviewing several cases individually. 
Generic guidelines should be formula- 
ted as expertise is developed within EPA. 

USDA is also in the process of devel- 
oping a formal approach to biotechnol- 
ogy. USDA’s review of biotechnology 
will involve mainly the Animal and Plant 
Health Inspection Service, which controls 
the movement within and into the United 
States of plants and animals, and the 
science and education agencies which are 
involved in funding and performance of 
agricultural research. USDA plans to estab- 
lish a Committee on Biotechnology to 
aid in making decisions concerning 
biotechnology. FDA has been utilizing 
advisory committees within several areas 
of clinical application to insure proper 
scientific review of proposals. The Nation- 
al Science Foundation will use its Advisory 
Committee for Biological, Behavioral and 
Social Sciences to evaluate needs of its 
programs of sponsored research in 
biotechnology. None of the agencies has 
specific statutory authority over bio- 
technology, per se, but each feels its 
authority can be reasonably extended to 
ensure safety of its development. 


Conclusion 

As biotechnology develops and its com- 
mercial applications expand, the legal and 
regulatory climate should become clearer. 
Experience will help identify risks and 
facilitate progress for the benefit of soci- 
ety. However, for the present each case 
must be examined individually until 
generic guidelines can be established. 
Applicants for research and development 
of potential biotechnology products 
should take a conservative approach to 
avoid future liability or current court- 
room delays. Caution especially is advised 
where gene transfers between different 
species are involved. Since it may not 
be clear which agency has jurisdiction 
over a particular application, a better 
approach would be to notify more than 
one agency rather than to choose one. 

The guidelines offer a proven method 
for laboratory research; biotechnology insti- 
tutions should conform to the guidelines 
at least until a project is ready for testing 
in the open environment. At that point, 
EPA has taken the stance that any new 
microbes or chemicals fall within its juris- 
diction. It is possible that USDA has 
more expertise for particular agricultural 
applications, so it would be prudent to 
at least notify USDA. EPA seems content 


to leave plant and animal applications 
to USDA. If the project involves a 
National Science Foundation grant, 
compliance with NSF procedures will be 
necessary. The unknowns coupled with 
public uncertainties and fears dictate a 
most careful approach in the develop- 
ment of this exciting and promising new 
technology. Accordingly, the administra- 
tion has been conservative in establishing 
its regulatory stance. 

While the approach of the federal gov- 
ernment is unclear concerning its regula- 
tion of biotechnology, activity among the 
states has not been widespread. Many 
states encourage research and develop- 
ment of biotechnology either directly or 
indirectly,2° but there is a need for states 
to evaluate the potential effects of addi- 
tional federal regulations as well as the 
adequacy of state law to products derived 
from biotechnology. Florida agriculture 
should have particularly strong interest 
in biotechnology. If federal regulation 
unreasonably intrudes on the progress 
of research and development, Florida 
should be prepared to protect its inter- 
ests. At the same time, the state must 
be able to apply its existing laws to any 
new products of biotechnology in order 
to maintain the health and safety of the 
people and environment of Florida. 8) 
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Convention Registration Form 


and Reserved Tickets 


Payment of a registration fee will entitle both attorney and spouse/guest to attend seminars presented on Thursday and Friday, as well 
as the All Member Reception on Thursday night. The Guardianship Semi d on Wed 
regular CLE procedures. 


p ted o y will require registration through 


You may purchase two tickets to one of the following without paying the registration fee: a section/committee luncheon, ora Saturday 
morning breakfast. Payment of a registration fee is not required to attend section or committee meetings or the General Assembly. 
This registration form must be accompanied by payment of a registration fee for each member of The Florida Bar. Each member Payment 


of the early registration fee of $80 will receive two tickets to the Friday night Scholarship Dance, sponsored by the Young Lawyers Section 
to benefit its law school assistance program. If you do not wish to contribute to the law school fund, your registration fee is $70. 


Registration fees for those registering at the convention site will be an additional $20. 


Registration forms must be received at The Florida Bar by June 10, 1986, in order to be processed at the $80 registration fee. After that 
date, you must register at the convention site. 


INSTRUCTIONS: Please print or type information requested below, and mail with your check to: Annual Meeting, The Florida Bar, 
Tallahassee, Florida 32301-8226. 


MEMBER'S NAME (First, Middle Initial, Last) ATTORNEY NUMBER 


NICKNAME (or as you wish your name to appear on convention badge) | TELEPHONENUMBER 


HOME AD (Street, City, State, Zip Code NO.OF CHILDREN years years] 
BY AGE ATTENDING 
SPOUSE'S OR GUEST'S NAME CONVENTION —— 12-17 years 18+ years 


NO.OF | FEEPER 
DATE/DAY ACTIVITY TICKETS | PERSON | AMOUNT 


MEMBER REGISTRATION FEE $80.00 


June 19 

Thursday Legal Runaround 
American Judicature iety Luncheon 
Economics Section and General Practice Section—Joint Luncheon 
Chester Bedell Memorial Luncheon 
Cabor & Employment Caw Luncheon 
Women's Tennis Tournament 
Children’s Dinner & Entertainment (Ages 5-12) 
Teens’ Dinner & Entertainment (Ages 13-17) 10.00 
All Member Reception | No Charge 


Family Breakfast (Adults) 

Family Breakfast (Children under 12) 

Administrative Law Section & Local Government Law Section 
--Joint Luncheon 

Criminal Law Section Luncheon 

Family Law Section Luncheon 

Real Property, Probate & Trust Law Section Luncheon 

Young Lawyers Section and 50-Year Member Luncheon 

Florida Association for Women Lawyers Luncheon 

Heaith Law Committee Luncheon 

‘Tax Law Section and Corporation, Banking and Business Law Section 
—Joint Luncheon 

Trial Lawyers Section Luncheon 

International Law Section Luncheon 

Open Golf Tournament 
Club handicap or average for 18 holes ___ 

Bridge Tournament 

‘Open Tennis Tournament 

Children’s Day Camp, 9 a.m.-noon 

Children's Day Camp 2:00 pm-5:00 p.m. 

Children's Activities (Ages 5-12) 

Teens’ Activities (Ages 13-17) 

Buffet Dinner 

YLS Scholarship Dance (extra tickets) 


June 21 

Saturday Florida Council of Bar Assoc. President's Breakfast 
Florida State University Law School Breakfast 
Harvard Law School Annual Breakfast 
Ohio Northern University Alumni Breakfast 

Stetson College of Law Alumni Breakfast 

University of Florida College of Law Breakfast 
University of Michigan Law School Alumni Breakfast 
University of Virginia Law School Alumni Breakfast 
Yale Law School Alumni Breakfast 


Judicial Luncheon (featuring Mark Russell) 
Golf-Grand Cypress 


Club handicap or average for 18 holes ____ 
Golf-Marriott World 

Club handicap or average for 18 holes 
Children’s Activities (Ages 5-12) 
Teens’ Activities (Ages 13-17) 
Annual Dinner ‘5 (featuring Crystal Gayle) 


TOTAL AMOUNT ENCLOSED 


Cancellation/Retund Policy 

Written registration cancellations received at The Florida Bar by June 16 will be refunded in total. Written refund requests for regi ion 
fees received after June 16 will be refunded in the amount of $65. Cancellation requests will be honored if postmarked by June 30, 
1986. On-site cancellations for ticketed functions can be processed, if cancelled 48 hours prior to the event. After that time, we will 
attempt to sell your surplus tickets for you. Refunds will be mailed from Tallahassee after June 23. 


Telephone cancellations will not be accepted. 
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fill out the form below. 


Seminar Registration Form 


Payment of a convention registration fee entitles both lawyers and spouse or guest registrant to attend all seminars presented 
on Thursday and Friday. So that we may have an indication of the number of people planning to attend each seminar, please 


June 19, Thursday 


No. of 


Friday, June 20 Persons 


Communications Law 


Admiralty Law Seminar 


Florida Law Update 


Aviation Law 


High Tech vs Low Cost-Perspective 1986 


Advocacy for the Disabled 


Issues on Domestic Violence 


Computer Law Seminar 


The Peanuts Gang with Personality 


Energy Law Poster Session 


Tour of Underground Disney World 


Florida Association for Women Lawyers 


Health Law Update 
Tnternational Law Update 
Software Supermarket 
Substance Abuse Seminar 
Stress & Coping 

Trial of a High Visability Case 
Trial Practice Update 


Where Private Property Ends and Public Lands Begin 


Ain 
— 


Marriott's Orlando World Center 


. All reservation requests must be ived by May 21. 
Requests received after this date or for dates other than the 
main convention period will be accepted on a space- 
available basis only. 

. Please include one night’s room revenue as a deposit, 
which will hold your room past the 6:00 p.m. check-in time 
on your scheduled arrival date. Only American Express 
and Diners Club credit cards may be used to guarantee 
your deposit. 

. Cancellation notice of 72 hours is required for refund. 
When canceling or changing your reservation by telephone, 
be sure to obatin a cancellation or confirmation number. 

. Check-in is 4:00 p.m. Check-out time is 12:00 noon. 

. No daily service charge will be added to room rate. 

. The hotel will make every effort to honor requests for 
specific types and locations of rooms; however, on occasion 
such requests cannot be met and alternate accommodations 
will be provided. 

. Children under the age of 18 are free, when sharing room 
with an adult. Each additional adult in room is $15. 

. Return the reservation form directly to the Marriott's 
Orlando World Center, World Center Drive, Orlando, 
Florida 32821. 


The Hyatt Orlando Hotel 


. All reservation requests must be received by May 21. 
Requests received after this date will be accepted on a 
space available basis only. 

. Please include one night's room deposit or use a credit card 
to guarantee your accommodations. 

. Cancellation notice of 72 hours is required for refund. 

. Check-in is 4:00 p.m. Check-out time is 12:00 noon. 
Baggage should be checked with the bell captain if 
departure time is later than 12:00 noon. 

. Special room requests are on a space available basis and 
cannot be confirmed or guaranteed. 


HOTEL RESERVATION FORMS 


In addition to rooms at the Marriott World, hotel rooms have also been blocked for Bar members ; 
at the beautiful Hyatt Orlando, two miles away. Shuttle : service will be available between the two properties. 


Return, along with appropriate deposit, to 
Marriott’s Orlando World Center 
Attention: Reservations Department, World Center Drive, Orlando, FL 32821 
Hotel Reservation for The 1986 Annual Florida Bar Convention, June 18-21, 1986 


Please type or print clearly 
Name 


Sharing with: 
Last 
Home Address 


Home Telephone ( 


area code 


Signature 

Arrival Date (Check in is 4:00 p.m.) 

Departure Date (Checkout is 12:00 noon) Time: 

Reservations received after May 21 will be accepted on a space available basis only. 

All rooms are subject to applicable sales tax. Single (one person) 0) $90 Double (two persons) 0) $105 

Additional person in room will be charged $15 per day. Children under 18 free when sharing room with adult. 

Select one: O Advance Deposit enclosed. All deposits ref if led 72 hours in advance. 
D Credit Card: O O American Express 0 Diner’s Club Number 

Authorized Signature Exp. Date 


Return, along with appropriate deposit, to 


HYATT ORLANDO 


Attn.: Reservations Dept., 6375 East Space Coast Parkway, Kissimmee, FL 32741 
Hotel Reservation for The 1986 Annual Florida Bar Convention, June 18-21, 1986 
Please type or print clearly 
NAME 
FIRM 
ADDRESS 
CITY 
TELEPHONE ( ) 
0 ADVANCE DEPOSIT IS ENCLOSED. 
OO Credit Card: Type 
Number 


Time: 


dahl, 


Exp. Date 
Signature 


Arrival Date 
Number in Party 
Special 
Daily Room Rates $72 Single; $72 Double; $72 Triple; $72 Quad. 

ALL RATES ARE SUBJECT TO 7% STATE TAX. 
Reservations received after May 21 will be accepted on a space-available basis only. 


Adults Children 
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by George W. Ericksen 


The 1982 reorganization of the Wash- 
ington-based courts has changed the 
choice of forum considerations for tax 
litigation particularly with the substitution 
of the United States Claims Court for 
the United States Court of Claims. There 
are basic similarities, but the differences 
in procedure and personnel make a valid 
case for reexamining the overall choice 
of forum question. This is particularly 
true since another forum, the Tax Court, 
while already clogged with cases, had 
visited on it the log-jam of tax shelter 
litigation. 

The Tax Court is both very slow and 
very fast. It has established a routine 
in tax protester cases which permits the 
judges to toss these out like a housewife 
shucking peas for Sunday dinner. But 
contrast that with a rather routine case 
demanding some factual and legal anal- 
ysis. 


Petition filed June 21, 1979 
Trial February 9-10, 1981 
Briefs filed May, June & August, 1981 


Memorandum findings 
of fact and opinion 
Decision document 
Notice of appeal 


August 11, 1983 
January 4, 1984 
February 14, 1984 


Record on appeal 

11th Circuit March 16, 1984 
Briefs on appeal May, June & July, 1984 
Hearing on appeal December 10, 1984 


Appellate decision, 
1ith Circuit, affirming 
in part, reversing in 


part and remanding May 20, 1985 
Appellate judgment 

(Mandate) June 11, 1985 
Tax Court decision 

on remand 


One reason why taxpayers go to the 
Tax Court is that they are without suffi- 
cient funds to pay the asserted tax. What- 
ever tax is ultimately due in a case such 
as the above it will include over 100 
percent interest. Such delays are unduly 
burdensome both to clients and attor- 
neys. 

The Tax Court, however, continues to 
have some advantages, besides the one 


Tax Law Notes 


Choice of Forum in Tax Cases 
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This column is part of a series of articles prepared by past chairmen of the Tax Section. These articles began in 
the October 1985 issue and will continue through the July/ August 1986 issue. 


mentioned. Discovery is usually less bur- 
densome, because of the limits on deposi- 
tion, the usual availability of agents’ 
reports and the inclination of government 
counsel to rely on the agent’s findings 
in most instances. Reasonable stipulations 
of fact and cooperation of counsel have 
been acceptable historically, but recently 
this has been deteriorating in some 
geographical areas. It cannot be relied 
on in Florida. 

In a press release dated February 4, 
1986, the U.S. Tax Court announced 
amendments to its rules. The stated rea- 
sons for the changes include as purposes 
to “place greater individual responsibility 
on a counsel or party to assure that 
there is a reasonable basis for any plead- 
ing, request for discovery or admission, 
or any response or objection thereto filed 
by him and impose appropriate sanctions 
for filing frivolous papers with the Court; 
authorize the Court to limit the scope 
of otherwise allowable discovery; limit 
the circumstances in which continuances 
will be granted; set forth new require- 
ments for the submission and exchange 
of expert witness reports; extend the time 
period for filing briefs; and clarify the 
authority of the Special Trial Judges.” 

Most of the amendments are effective 


July 1, 1986. The amendment concerning 
the time for filing briefs is effective 
September 1, 1985; and that concerning 
the authority of special trial judges is 
effective January 16, 1984. 

The amendments to the procedural 
rules (Rules 33, 70, 90 and 104) are 
intended to bring the Tax Court rules 
into conformity with the similar Federal 
Rules of Civil Procedure (Rules 11, 26, 
37). It seems doubtful that these changes 
will significantly expedite the decisional 
process. 

United States Claims Court. The 
change in 1982 from the U.S. Court of 
Claims to the U.S. Claims Court was 
substantial in character. The Court of 
Claims was a court under art. III of 
the Constitution. The Claims Court is 
an art. I court; and in this and other 
respects it is modeled after the Tax Court. 

The judges are appointed for 15-year 
terms (28 U.S.C. §172; Tax Court, 26 
U.S.C. §7433(e)). The court sits in 
divisions of a single judge, and at places 
intended to secure to citizens a reasonable 
opportunity to appear before the court 
with a minimum of inconvenience and 
expense (28 U.S.C. §§174, 173; Tax Court, 
26 U.S.C. §§7444(c), 7445, 7446). Much 
of the court’s motion and pretrial practice 
is conducted through telephone-connected 
hearings between local counsel and the 
assigned judge sitting in Washington, D.C. 

At the present time, the Claims Court 
is likely to be our fastest tax tribunal. 
Delays which occur are most likely to 
result from the inability of the Depart- 
ment of Justice to obtain the full file 
from the Internal Revenue Service; and 
this inability frequently results in the neces- 
sity—as they see it—for government coun- 
sel to engage in lengthy deposition 
practice, covering the entire scope of the 
investigation that the Internal Revenue 
agents have already undertaken. 

Pretrial activities usually move the case 
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forward to an early trial, which is often 
concluded on the spot with a bench deci- 
sion. 

With 16 judges on the Claims Court 
(28 U.S.C. §171; there are 19 on the 
Tax Court, 26 U.S.C. §7442(a)), the 
judicial attention to your case depends 
to some extent on the luck of the draw. 
Within the national courts, a high per- 
centage of judges have had extensive expe- 
rience in government service. Of the 11 
judges and senior judges on the Claims 
Court whose biographies are readily avail- 
able, all have been on the federal payroll 
for a substantial period. 

By statute, all Claims Court judges 
must become Washington, D.C., oriented. 
After appointment they must reside within 
50 miles of the District of Columbia (28 
U.S.C. §175(b)). This is also true of their 
appellate brethren on the Court of 
Appeals for the Federal Circuit (28 U.S.C. 
§44(c)). 

Resource materials, giving practical 
advice on practice in these newest courts, 
are becoming available. The January 1986 
issue of The Practical Lawyer (vol. 32, 
no. 1) contains an article by David 
Schwartz, entitled “Going to Trial in the 


United States Claims Court.” This article 
is derived from a chapter in the forthcom- 
ing Handbook on Practice before the 
U.S. Claims Court and the Court of 
Appeals for the Federal Circuit, A. 
Burnett, ed. (Federal Bar Association, 
Washington, D.C.). 


Claims Court is available only 
to sue for refunds; Tax Court 
is essentially available 
only to contest asserted 
deficiencies in tax. 


The article in The Practical Lawyer 
cites excellent reference materials and 
gives some very good specific instruction. 
However, some of it is not very practical 
for those of us practicing far from the 
Washington, D.C., area. When, under 
the heading “Know Your Judge” it is 
suggested that we sit in on a trial at 


which he presides, it must be remembered 
that he may come to your locality to 
preside at only a single trial, yours. 

Essentially, the Claims Court is avail- 
able only to sue for refunds; in contrast 
to the Tax Court which is essentially 
available only to contest asserted defi- 
ciencies in tax. In this respect the Claims 
Court jurisdiction is similar to that of 
the U.S. district courts. The latter have, 
of course, a far broader scope of juris- 
dictional activities. 

U.S. District Courts are the only U.S. 
trial courts of general jurisdiction, and 
that includes tax cases, of course. They 
are the only courts where a jury trial 
of tax cases can be obtained. 

Whether a jury trial should be sought 
for your tax case depends on the type 
of tax case which is involved. There will 
be very few members of your jury panel 
who have ever been involved in serious 
tax controversies; and your opposing coun- 
sel will see to it that these few do not 
serve. Should you have such a case, the 
use of a jury selection expert would seem 
to be imperative. Attorneys who have 
had the experience of trying jury cases 
for the government believe that the tax- 


Lamentations of a Tax Litigator 


“A case in court! A tax case, too!” the Walrus barrister cried, 
“But what tribunal, what High Court, should such a case decide?” 
The Tax Court hears and will attempt its wisdom to apply, 

And may you get your answer soon, some day before you die. 
Your district court is cluttered up with far too many chores. 

It doesn’t need your tax case standing pleading at its doors, 
Asking for a jury trial to bore good men and true 

Who will apply judge-given law before they cry, “Go to 
Or you can go to Claims Court with your tax hat in your hand, 
The court where sit the judges most tax-expert in the land; 
And there submit to expertise, and if that’s not enough, 
Their D.J. friends in Washington will drag you through the rough; 
While from the bench the learned minds will swamp you in dispair 
Until you leave sans tax, sans shirt, and also sans some hair. 
“Well, that may be,” the Ostrich said, his head deep in the sand, 
“But shouldn’t there a good court be somewhere within the land, 
Where citizens with lawyers good and cases with some merit, 
Would find a judge defending right, and then and there declare it?” 
“A Hobson’s choice is what you have,” the Walrus said with tears. 
“I'd rather try a PI case, the kind that thrills my peers 
With human interest stuff and at the end, my client’s cheers. 
But I must battle, till it ends in my declining years.” 


Oswald the Awful, 1986 
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payer has the edge in a jury case only 
in one of high local interest, such as 
an agricultural case tried in a rural com- 
munity. 

There is one advantage in the district 
courts. Most district court judges come 
from private practice, and not from long 
years of service in litigating for the gov- 
ernment. But few of them, if any, are 
selected from the tax bar. This should 
not be a disadvantage. An able tax attor- 
ney ought to be able to present a clear 
picture of the tax law to a judge who 
has had to rule on complicated questions 
of patent and antitrust law. 

Many decisions showing unique under- 
standing of the vagaries of tax law have 
come out of the district courts and out 
of the circuit courts on appeal. (Some- 
time, compare the decision in Coplin v. 
United States, 761 F. 2d 688 (Fed. Cir., 
1985), with the 11th Circuit decision in 
Harris v. United 768 F.2d 1240 (C.A. 
11, 1985), as the Supreme Court of the 
United States is likely to do; cert. granted, 
Coplin, 54 L.W. 3460; petition filed, 
Harris, 54 L.W. 3513). The judgment is 
necessarily subjective, but some trial attor- 
neys believe that district courts more 
closely adhere to the concept that the 
government is just another litigant in its 
own courts. 

Appellate Courts. The possibility of 
appeal by either party requires some con- 
sideration of the appellate court which 
will hear the appeal. Tax Court and 
district court cases will generally be 
appealed to the court for the circuit in 
which the litigant against the government 
is resident, which in Florida means the 
llth Circuit. Under the 1982 legislation 
Claims Court cases are appealed to the 
circuit court for the federal circuit. 

The federal circuit court, while having 
fewer ex-federal employees than the 
Claims Court, still has substantially more 
judges in that category than does the 
11th Circuit. A very recent appointment 
to the federal circuit is Assistant Attorney 
General Glenn L. Archer, Jr., formerly 
U.S. Assistant Attorney General, Tax 
Division. 

One can expect reasonable decisional 
speed in this court. The federal circuit 
has a “target” period for its appellate 
process of seven months on average.! 

There are two areas of major impact 
on federal law which thus far have come 
out of the federal circuit. The first is 
in the area of patent law. As the only 
court of appeals for patent cases through- 
out the entire United States, it has set 
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about to unify and clarify the law in 
this legal specialty. Many of its decisions 
are better than textbook quality. 

It has also been a significant force 
in the area of government employment 
including appeals from the Merit Services 
Protection Board. 

The federal circuit has not had before 
it any significant number of tax cases. 
No specific pattern can be discerned over- 
all, although from a few isolated exam- 
ples there appears to be an inclination 
to approve Treasury interpretations of 
law (e.g., Conlin, supra; Minnesota Power 
and Light Company v. United States, 
—— F.2d —_, No. 85-1757, January 8, 
1986). 

On the wall of the street entrance 
of the National Courts Building in 
Washington, D.C., the following is writ- 
ten in large letters: 

It is as much the duty of the government 
to render prompt justice against itself in favor 
of citizens as it is to administer the same 
between private individuals. 

Abraham Lincoin 

This was the motto of the Court of 
Claims. 

An admirable objective. B 


! For further reference consult Mankey, The 
Court of Appeals for the Federal Circuit: Chal- 
lenge and Opportunity, 34 AM. U. Law REv. 
599-600 (Spring 1985). 


George W. Ericksen is a partner 
in Macfarlane, Ferguson, Allison & 
Kelly, Tampa. He received his A.B., 
M.B.A., J.D. from the University 
of Michigan. 

He is past chairman of the Tax 
Section of The Florida Bar; currently 
chairman, Litigation Committee of 
the Tax Section. He has tried tax 
cases in Florida circuit courts (state 
and local tax cases), the District 
Court for the Southern District of 
Florida, the District Court for the 
Middle District of Florida, the U.S. 
Tax Court, the U.S. Court of Claims, 
and the U.S. Claims Court. He also 
has handled appeals in the Court 
of Appeals for the Fifth Circuit, the 
Court of Appeals for the Eleventh 
Circuit, the Court of Appeals for 
the Federal Circuit, and the Supreme 
Court of the United States. 

He writes this column on behalf 
of the Tax Section, Benjamin Phipps, 
chairman, and Charles Muller, editor. 
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Family Law 


by Cynthia Stump Swanson 


Adoption is a purely statutory cause 
of action, and thus the validity of the 
proceeding and of the final judgment 
of adoption depends upon substantial 
compliance with the adoption statutes. 
The purpose of an adoption proceeding 
is to sever ties between a child and her 
natural parents, to terminate completely 
the rights of the natural parents and 
to establish such rights in the adopting 
parents. 

Chapter 63 of the Florida Statutes pro- 
vides the statutory basis for adoption 
actions. F.S. §63.062 requires the consent 
of the mother of a minor child. The 
father must also consent if the minor 
was conceived or born while the father 
was married to the mother, if the father 
has previously adopted the child, if the 
father has been adjudged to be the father 
of child, if the father has acknowledged 
to the Department of Health and Reha- 
bilitative Services that he is the child’s 
father, or if he has provided regular sup- 
port for the child. Such consent must 
be executed after the birth of the child. 
The statute also provides that consent 
may be required from other persons in 
certain situations.'! F.S. §63.072 provides 
that the court may waive or excuse the 
consent required by §63.062 of natural 
parents in the following situations: 

(1) A parent who has deserted a child with- 
out affording means of identification or who 
has abandoned a child; 

(2) A parent whose parental rights have 
been terminated by order of a court of compe- 
tent jurisdiction;? 

(3) A parent judicially declared incompetent 
for whom restoration of competency is medi- 
cally improbable;3 

* * * 

This article will specifically consider 
the situation in which a natural parent, 
who exhibits symptoms of mental illness, 
fails or refuses to consent to the adoption 
of a minor child, and the petition for 
adoption requests that the trial court 


Adoption: Proving Abandonment by a Natural Parent 
Who Fails or Refuses to Consent to an Adoption 


excuse such consent pursuant to F.S. 
§63.072(1). 

In such a situation where a natural 
parent appears to be mentally ill or incom- 
petent and fails or refuses to consent 
to an adoption, the court must first deter- 
mine whether the nonconsenting natural 
parent has been judicially declared incom- 
petent and that medical evidence shows 
that a restoration of competency is improb- 
able. In the grey area where a natural 
parent has not been judicially declared 
incompetent, but exhibits symptoms of 
mental illness, the court must then deter- 
mine whether the evidence shows that 
the natural parent has abandoned the 
child. The natural parent’s mental prob- 
lems may have a direct bearing on the 
capacity to form an intent to abandon 
the child. 

There is considerable case law in 
Florida and in other states with similar 
statutes as to what may or may not 
constitute abandonment. For example, 
the following cases discuss what does 
not, by itself, constitute abandonment:* 

(a) Failure to contribute to the support 
of a child over a period of four years 
despite a court order to do so and the 
financial ability to contribute. Roy v. 
Holmes, 111 So.2d 468 (Fla. 1959); Strode 


v. Silverman, 209 S.W.2d 415 (Texas Civ. 
App. 1948); 

(b) Blameworthy neglect, indifference 
and irresponsibility for the child’s wel- 
fare. Roy v. Holmes, 111 So.2d 468 (Fla. 
1959); 

(c) Leaving the child with others and 
failing to provide support for the child, 
even though able to do so, and never 
seeing or visiting the child. Solomon v. 
McLucas, 382 So.2d 339 (Fla. 2d DCA 
1980) cert. den. 389 So.2d 1112 (Fla. 
1980); Durden v. Henry, 343 So.2d 1361 
(Fla. Ist DCA 1977); 

(d) Neglect or disinterest of natural 
mother who had voluntarily given cus- 
tody of child to others and who admitted 
she was unable to cope with parental 
obligations herself. Matter of Adoption 
of Noble, 349 So.2d 1215 (Fla. 4th DCA 
1977); 

(e) Failure of divorced father to pay 
child support as retaliation for mother’s 
actions in concealing child’s whereabouts 
and interfering with father’s visitation 
rights. Hinkle v. Lindsey, 424 So.2d 983 
(Fla. Sth DCA 1983); 

(f) Incarceration, a chronic drinking 
problem and previous consent to an 
adjudication of dependency. Matter of 
Adoption of Cottrill, 388 So.2d 302 (Fla. 
3d DCA 1980). See also Harden v. 
Thomas, 329 So.2d 389 (Fla. Ist DCA 
1976). 

(g) Leaving child temporarily in care 
of another or giving up custody of child 
pursuant to an agreement. Solomon v. 
McLucas, 382 So.2d 339 (Fla. 2d DCA 
1980), ceri. den. 389 So.2d 1112 (Fla. 
1980). 

There is no landmark Florida case set- 
ting out what abandonment is, however, 
the most definitive statement in Florida 
as to what constitutes abandonment is 
found in Solomon v. McLucas: 


This court has stated the rule to be that 
abandonment in the field of jurisprudence deal- 
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ing with adoption consists of conduct which 
manifests a settled purpose to permanently 
forego all parental rights and the shirking 
of the responsibilities cast by law and nature 
so as to relinquish all parental claims to the 
child. 

Virtually every adoption case concerned 
with the issue of abandonment contains 
this or similar language. See, Matter of 
Adoption of Noble, 349 So.2d 1215 (Fla. 
4th DCA 1977); In re Adoption of 
Sorenson, 385 So.2d 1057 (Fla. 4th DCA 
1980); Hinkel v. Lindsey, 424 So.2d 983 
(Fla. 5th DCA 1983). 


Temporary v. Permanent Deprivation 

The court must further find something 
more than mere temporary failures or 
derelictions of parents (that) may justify 
temporary deprivation of the custody of 
their children but (that) will not support 
permanent loss of parental rights. In Inter- 
est of D.A.H., 390 So.2d 379 (Fla. Sth 
DCA 1980). The Florida Supreme Court 
has stated, “Conditions which might jus- 
tify relieving a parent temporarily of the 
custody of his child would not necessarily 
support absolute and permanent transfer 
of the child to a stranger or even other 


The most complete catalog exclusively 
for the Legal Profession. 

Letterheads, envelopes, business 
cards, legal sheets, business 
announcements, mailing labels, last 
will and testament sets, manuscript 
covers, personal stationery and more. 

Offering Genuine Engraving, Raised 
Printing and Flat Printing. 

FREE PROOFS on all layouts. Easy 
ordering by phone. 

Exclusive manufacturers of custom 
bronzed diplomas and name plates. 

Call or Write for our 
FREE CATALOG 
585 NW 95th Terrace, Miami FL 33150 
Telephone (305) 757-9595 


ATTORNEY 


wood or leather. 


54 THE FLORIDA BAR JOURNAL/MAY 1986 


near-kin.” Torres v. Van Eepoel, 98 So.2d 
735, 737 (Fla. 1957). See also Matter 
of Adoption of Serpe, 395 So.2d 1240 
(Fla. 4th DCA 1981). Also widely cited 
is the proposition that “parents are by 
no means required to face a stranger 
to their blood on equal terms in con- 
tention for the parental rights to their 
children.” In Re Adoption of Prangley, 
122 So.2d 423, 430 (Fla. 2d DCA 1960) 
citing Roy v. Holmes. Thus, courts are 
required to overlook many parental 
transgressions in determining whether to 
terminate parental rights. 

Further guidance as to what constitutes 
abandonment may be found within F.S. 
Ch. 39 relating to juvenile dependency 
actions. That chapter also authorizes the 
court, under certain conditions, to termi- 
nate parental rights. The term “aban- 
doned” is defined in F.S. §39.01(1) as 
follows: 

(1) “Abandoned” means a situation in which 
the parent or legal custodian of a child ... 
while being able, makes no provision for the 
child’s support and makes no effort to commu- 
nicate with the child, which situation is suffi- 


cient to evince a willful rejection of parental 
obligations. If the efforts of such parent or 
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legal custodian ... to support and commu- 
nicate with the child are in the opinion of 
the court, only marginal efforts that do not 
evince a settled purpose to assume all parental 
duties, the court may declare the child to 
be abandoned. ... 


Although this definition would not be 
binding on an adoption court, what is 
clear is that the burden of proof is on 
the petitioners in an adoption proceeding 
to show that a natural parent has aban- 
doned the child and that the parent’s 
consent should be excused by the court. 
In Re Adoption of Lewis, 340 So.2d 
126 (Fla. Ist DCA 1976), cert. den. 346 
So.2d 1248; Durden v. Henry, 343 So.2d 
136 (Fla. Ist DCA 1977). Further, the 
petitioner’s standard of proof must be 
“clear and convincing.” Torres v. Van 
Eepoel, 98 So.2d 735 (Fla. 1957), citing 
In Re Whetstone, 137 Fla. 712, 188 So. 
576. See also, In Re Adoption of Prang- 
ley, 122 So.2d 423, (Fla. 2d DCA 1960). 
This same standard of proof is required 
in juvenile dependency proceedings which 
might result in a termination of parental 
rights. In Interest of W.D.N., 443 So.2d 
493 (Fla. 2d DCA 1984). 

Although in the passage quoted above 
from Solomon v. McLucas, the court 
used the phrase, “settled purpose” (to 
forego parental rights and duties), the 
Southern Reporter editors used the word 
“intentional” in their headnote 11 for 
the case. So, too, did the editors of Florida 
Statutes Annotated in their Note 1 to 
F.S. §63.072. If the two phrases are syn- 
onymous, then a trial court must find 
that the nonconsenting natural parent 
intended to abandon the child and, more 
basically, that the parent was capable 
of forming such intent. Other than these 
editorial comments, however, there is no 
law in Florida as to whether the trial 
court, in an adoption proceeding, must 
determine the capacity of a nonconsenting 
parent to form an intent to abandon 
the child. However, in its definition of 
the word “abandoned” in F.S. §39.01(1), 
the legislature used both the terms “will- 
ful” and “settled purpose,” indicating that 
the legislature considers the two terms 
to be interchangeable. 

Other states do require such a finding 
of intention. In Jn Re Watson, 238 
Mo.App. 1104, 195 S.W. 2d 331, 336 
(1946), the court stated that a finding 
of abandonment would require either, 
a “voluntary and intentional relinquish- 
ment of the custody of the child to 
another, with the intent to never again 
claim the rights ... or perform the duties 
of a parent; or ... an intentional with- 
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holding from the child, without just cause 
or excuse,” of the parent’s presence, care, 
love, protection, maintenance, and affec- 
tion. In Strode v. Silverman, a Texas 
court stated that voluntary abandonment 
contemplates a willful act or course of 
conduct, such as would imply a conscious 
disregard of or indifference to the child. 
In some states, the adoption statute itself 
requires that the abandonment be “will- 
ful” or “intentional.” In Arizona, one 
court has held that the word “willfully” 
in its statute means “intentionally or vol- 
untarily.” Shumway v. Farley, 68 Ariz. 
159, 203 P.2d 507 (1949). 


Florida Statute Leaves Intent Open 

However, in Florida, the statute con- 
tains no reference to either a settled pur- 
pose, or a willful, intentional or voluntary 
abandonment. It seems unlikely though, 
that the legislature intends that a juvenile 
court proceeding under F.S. Ch. 39 to 
terminate parental rights in a permanent 
commitment to the Department of Health 
and Rehabilitative Services or another 
child-placing agency would be required 
to meet a higher burden than a court 
asked to terminate parental rights in an 
adoption proceeding under F.S. Ch. 63. 
Both actions have the same final effect 
on a natural parent. 

If by the widespread use and approval 
of the phrase “settled purpose” in the 
case law pertaining to adoption, the 
Florida courts mean that an abandonment 
must be an intentional one, a further 
issue regarding the capacity of the natural 
parent to form an intent is raised. Thus, 
if a parent exhibits symptoms of mental 
illness or incapacity, the court should 
have a duty to inquire as to whether 
he or she may be unable, mentally or 
legally, to actually form the intention 
to abandon a child. Even a parent who 
may have been temporarily hospitalized 
or ordered committed to a mental health 
treatment facility pursuant to the Baker 
Act, F.S. 394.451, may never have been 
judicially declared incompetent, so that 
F.S. §63.072(3) would excuse his or her 
consent to an adoption. But that same 
parent often will be in and out of touch 
with reality to such an extent that his 
or her actions will look like abandonment, 
but are not a result of a “settled purpose” 
on the part of that parent to abandon 
the child. 

Consider the situation in which a nat- 
ural parent suffers from a mental disorder 
which may be successfully treated by med- 
ication. While taking the medication, such 


parent would likely be found to be able 
to form an intent; in fact, during that 
period, the parent may decide not to 
continue taking the medication, thus even- 
tually lapsing back to the former disor- 
dered, abandoning behavior. Can that 
parent be said to have formed an intent 
to abandon his or her child? 

Thus, when faced with a fact situation 
in which a parent does exhibit symptoms 
of incompetence or incapacity, but who 
has not been judicially declared incompe- 
tent, the court must decide whether such 
actions which may be caused by mental 


In the grey area where a 
natural parent has not been 
judicially declared 
incompetent, but 
exhibits symptoms of 
mental! illness, the court 
must then determine whether 
the evidence shows that the 
natural parent has abandoned 
the child. 


illness constitute abandonment, or whe- 
ther the mental illness itself may prevent 
the parent from forming any intent to 
abandon the child and thus prohibit a 
finding of abandonment, no matter how 
egregious the parent’s action may be. 

A helpful analogy may be made to 
those crimes which require intent as one 
of their elements. A criminal defendant 
who actually committed an act which 
constitutes a crime, but who was insane 
at the time and so unable to formulate 
the intent to commit the crime, cannot 
be found guilty of the crime. By the 
same token, a natural parent who suffers 
from a mental incapacity such that he 
or she is incapable of forming an intent 
to abandon a child should not have his 
or her parental rights terminated under 
F.S. §63.072(1), and not at all unless 
as contemplated in F.S. §63.072(3), there 
has been a judicial determination of 
incompetency and a finding that the restora- 
tion of competency is medically improb- 
able. 


In construing an Illinois statute that 
excuses the consent of a parent who 
has abandoned a child, a court held that 
an insane mother could not consent to 
an adoption and neither could she be 
guilty of abandonment, and further that 
insanity itself does not constitute aban- 
donment within the meaning of the 
adoption statute. Keal v. Rhydderck, 317 
Ill. 231, 148 N.E. 53 (1925). A later Illinois 
court held that a natural mother, being 
insane, could neither consent nor object 
to the adoption, nor could she be held 
to have committed any of the acts which 
would otherwise constitute abandonment. 
Burstein v. Millikin Trust Co., 350 Ill. 
App. 462, 113 N.E.2d 339 (1953), rev’d 
on other grounds 118 N.E.2d 293. 


Guardians Ad Litem 

Several states require the appointment 
of a guardian ad litem in an adoption 
proceeding for a natural parent whose 
competency is questioned and for whom 
a legal guardian may or may not have 
been appointed. The Florida adoption 
statute has no such requirement for the 
appointment of a guardian ad litem to 
represent a natural parent whose compe- 
tency has been raised as an issue in an 
adoption proceeding. However, two sec- 
tions of the Rules of Civil Procedure 
should be applicable. Fla.R.Civ.P. 
1.210(b) provides in part: “The court 
shall appoint a guardian ad litem for 
an infant or incompetent person not oth- 
erwise represented in an action or shall 
make such other order as it deems proper 
for the protection of the infant or incom- 
petent person.” Fla.R.Civ.P. 1.500(e) pro- 
vides, in part, that “no judgment may 
be entered against an infant or incompe- 
tent person unless represented in the action 
by a general guardian ... who appeared 
in it or unless the court has made an 
order under Rule 1.210(b) providing that 
no representative is necessary for the infant 
or incompetent.” 

If a parent has already been adjudicated 
incompetent, a legal guardian will have 
been appointed and prospective adoptive 
parent(s) can proceed under F.S. 
§63.072(3). However, once again when 
a natural parent fails or refuses to consent 
to an adoption and appears to be incompe- 
tent so that he or she would be unable 
to form an intent to abandon a child 
(even though his or her actions would 
otherwise constitute abandonment), pro- 
spective adoptive parent(s) and a sympa- 
thetic court may be caught in a “Catch- 
22” situation. If a court attempts to cover 
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all bases and appoint an attorney-ad- 
litem, under Fla. Stat. §744.331(4) and 
a guardian-ad-litem under F.R.Civ.P. 
1.210(b), there still could arise the serious 
question as to whether either of those 
representatives would have the power to 
consent to an adoption absent express 
statutory authority to do so. 

Thus, two serious inadequacies exist 
in Florida’s adoption statutes. First, it 
is unclear whether a court must find 
that an abandonment of a child as 
contemplated by F.S. §63.072(1) must 
be an intentional one. The second defect 
in the statute, if an abandonment must 
be intentional, is the lack of a directed 
procedure to provide for an appropriate 
representative for the natural parent who 
exhibits symptoms of mental illness but 
who has not been adjudicated incompe- 
tent. The legislature clearly intended in 
F.S. §63.072(3) to avoid terminating the 
parental rights of a person adjudged incom- 
petent but for whom restoration of com- 
petency is not improbable. How can any 
less concern be shown for a parent who 
has not been adjudged incompetent? 
Although such fact situations as are 


outlined herein may be rare, the termina- 
tion of parental rights is an extremely 
serious matter, as both the legislature 
and the courts have recognized. Equally 
serious, also, is the anguish of adoptive 
parents who must suffer through later 
proceedings to set aside the adoption 
and perhaps eventually part with their 
adopted child. BJ 


' FLA. STAT. §63.062 also requires the con- 
sent of the minor to be adopted if he or she 
is 13 years of age or older. The court may 
also require consent from any lawful custodian 
of the child, “the court having jurisdiction 
to determine custody of the minor,” and from 
a licensed child-placing agency or the Depart- 
ment of Health and Rehabilitative Services 
if the child has been permanently committed 
to such agency or to the department. 

2 FLA. STAT. §63.072(4) provides that the 
court may excuse the consent of a legal guard- 
ian who fails to respond to a request for 
consent within 60 days, or who is found to 
be unreasonably withholding consent. 

3F.S. Ch. 744 provides the procedure for 
a judicial declaration of incompetency and 
the appointment of a legal guardian of the 
person and property of an incompetent. Gen- 
erally, such procedure requires the court to 
appoint an examining committee consisting 


of two practicing physicians and a layman 
who examine the alleged incompetent and 
report to the court. If proper notice is provided 
and an attorney appointed if necessary, after 
reviewing the examining committee’s report 
and all other evidence submitted, the court 
may adjudge incompetency and appoint a guard- 
ian. 

4 For non-Florida cases, see cases collected 
at 35 A.L.R.2d 665 Adoption-Abandoned or 
Deserted Child. 
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Real Property, Probate&Trust Law 


Equitable Adjustments in Florida 


by William D. McEachern 


Fiduciary law is steeped in a tradition 
of equity, fairness and justice. The fidu- 
ciary is held to an exacting standard of 
impartiality in dealing with all benefici- 
aries: “Not honesty alone,but the punc- 
ctilio of an honor most sensitive, is then 
the standard of behavior.”! Often the fidu- 
ciary’s obligation of impartiality is on 
a collision course with the duty to make 
tax and other elections which might 
unequally benefit the beneficiaries of the 
estate. Several states have required the 
fiduciary to make adjustments to benef- 
iciaries who have been detrimentally 
harmed. This article will review equitable 
adjustments in Florida, as well as investi- 
gate the tax consequences of making such 
equitable adjustments. 


General Definition of 
Equitable Adjustments 


Equitable adjustments have been defi- 
ned as a reallocation of assets from the 
account of one beneficiary to the account 
of another to compensate for dispropor- 
tionate sharing of a tax burden.? Equitable 
adjustments have been made where a tax 
burden or tax benefit has befallen a ben- 
eficiary in a way which is not harmonious 
with the state law treatment of such item. 
While the Warms, In re Warms’ Estate, 
140 N.Y.S.2d 169 (Sur. Ct., N.Y. Cnty. 
1985), case is the classic formulation of 
the problem, it has been stated in Florida 
as follows: 

Under Section 642(g) of the Internal Revenue 
Code of 1954, certain administration expenses of 
an estate may, . . . be deducted either on the 
estate’s income tax return, or on its estate tax 
return. This is quite true, apart from the fact that 
under applicable local law, some or all of these 
expenditures are chargeable only to principal. 
Accordingly, if the personal representative uses 
as an income tax deduction an expenditure 
chargeable to principal, a distortion occurs. 
On the one hand, income tax is decreased, 
and net income after tax is increased. On the 
other hand, the estate tax which is chargeable 
against principal, is not decreased by the expen- 


diture which itself decreases the principal. The 
result, therefore, is that the fund which makes 
the payment suffers a tax detriment, while 
the fund which is not charged with a payment 
receives a tax benefit. It is the interplay of 
elections under the federal tax law and the 
local law governing the state accounting which 
gives rise to this issue.3 


Problems Posed to the 
Fiduciary by Adjustments 

First, the fiduciary must be apprised 
of whether an equitable adjustment is 
mandated under local law. If adjustment 
is mandated, the fiduciary who does not 
make the adjustment does so at his peril.4 
Second, what are the tax ramifications 
of making such an adjustment? Third, 
does the fiduciary, who makes discretion- 
ary adjustments face greater peril in any 
inquiry which will determine whether the 
fiduciary has exercised his discretion 
prudently? Finally, the very number of 
equitable adjustments is staggering and 
includes at least the following: the Warms 
Adjustment; the swing adjustment; an 
adjustment for the effects of the selection 
of the date of death or alternate date 
of valuation; an adjustment for the effects 
of continuation or termination of S-Cor- 
poration status; an adjustment for the 
effects of a trapping distribution; and 


an adjustment for the income tax effects 
of a distribution, such as the elective 
share, which is deemed to carry out 
distributable net income, but does not 
carry out fiduciary income. The number 
and diversity underscore the potential com- 
plexity of the problem. 


The Warms Adjustment 

The Warms case provides a paradigm 
for all equitable adjustment cases. Simply 
put, the executor of the estate elected 
to deduct administration expenses on the 
estate’s income tax return rather than 
on the estate tax return under §162(e) 
of the Internal Revenue Code of 1939 
(now §642(g) of the IRC of 1954). The 
court held that ordinary estate adminis- 
tration expenses are generally deductible 
from principal for state law purposes.®5 
The effect of this election was not only 
to increase the estate taxes payable by 
the estate and to reduce the amount which 
would be ultimately distributable to the 
remaindermen of the testamentary trust, 
but also to increase the amount of “tax 
free” income distributable to the income 
beneficiaries. The court held that the 
election granted by the IRC could not 
affect the propriety of the charge of the 
administration expenses to principal under 
local law.6 The Warms court could have 
required the income beneficiary to repay 
to principal of the estate the benefit the 
income beneficiary received, that is, the 
amount of the income tax deduction, 
but opted instead to require the income 
beneficiary to repay to principal the 
burden borne by principal, that is, the 
amount of the increase in estate tax. It 
has been held that in those cases where 
there is not an increase in estate tax, 
no Warms adjustment may be made.’ 

It is the fiduciary’s discretion to elect 
which has been the underpinning of 
equitable adjustment cases. In Florida, 
this element must be present in order 
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to obtain an equitable adjustment of not 
only the Warms variety,’ but also, by 
implication, other equitable adjustments.° 
It should be noted, however, that the 
Warms Adjustment apparently can be 
made in Florida only if the personal rep- 
resentative has made an election under 
§642(g) of the IRC.!° 

Under the cases of Jn re Veith’s Estate, 
26 Fla. Supp. 145 (Dade Co. Ct. 1965), 
and In re Kent’s Estate, 23 Fla. Supp. 
133 (Palm Beach Co. Ct. 1964), it could 
be argued that the Warms Adjustment 
is a mandated adjustment under Florida 
law. Florida authorities, however, are 
weak support for mandating the adjust- 
ment. The cases are over 20 years old 
and emanate from the county judge’s court 
level; there is no pronouncement under 
Florida law from a higher court. Further, 
In re Kent’s Estate could be read as 
only an approval but not as a mandate 
of such procedure.!! 

According to an American College of 
Probate Counsel survey compiled by 
Frank S. Berall in 1983, only four states, 
California, Florida, Maryland, and New 
York, expressly require the Warms Adjust- 


ment.!2 In addition, according to the same 
survey, only seven other states seem to 
make the Warms Adjustment as a matter 
of practice. 

As the Warms Adjustment is made only 
when estate tax is paid, one might think 
that it would not arise in estates utilizing 
the unlimited marital deduction and the 
unified credit. Yet, with the ability of 
the personal representative to elect partial 
qualified terminable interest property (Q- 
TIP) treatment, and also with the ability 
of a surviving spouse to disclaim under 
§2518 of the IRC and under F.S. §689.21 
(1985), this question will arise in “no-tax” 
estates. Under these circumstances, the 
draftsman of the testamentary instrument 
should either mandate or prohibit the 
Warms Adjustment. It is recommended 
that the draftsman prohibit the Warms 
Adjustment. While this approach achieves 
simplicity in drafting and in administra- 
tion of estates, it is also commended 
by the predictability of result which other 
solutions may not provide. Other solu- 
tions would include the drafting of a 
formula (which would greatly complicate 
drafting without complete assurance of 
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result), the authorization of the adjust- 
ment in the fiduciary’s discretion (which 
might have untoward tax results and addi- 
tional fiduciary liability), and the reliance 
upon judicial or legislative solutions 
(which apparently are not forthcoming 
in Florida). As the prohibition might 
distort the testator’s plan, this element 
should be discussed during the planning 
stage; however, in this author’s opinion, 
the testator more often wants to minimize 
overall taxes more than to prevent the 
distortion.!3 


The Swing Equitable Adjustment 

Another equitable adjustment has been 
expressly reviewed in Florida.'* While no 
Florida court has mandated the swing 
adjustment, it is clear that the issue may 
not be deemed to be settled in Florida. 

The swing adjustment arises where the 
marital deduction is determined by a for- 
mula and the personal representative is 
able to elect where to deduct administra- 
tion expenses. The election to take such 
expenses on the income tax return of 
the estate increases the size of the marital 
deduction but decreases the share of the 
nonmarital beneficiaries. The swing adjust- 
ment is the amount by which the marital 
deduction is increased at the expense of 
the nonmarital portion. While the swing 
adjustment arose in a climate of the mar- 
ital deduction being equal to one-half 
of the adjusted gross estate, it has con- 
tinuing viability, if the amount of the 
unlimited marital deduction is stated in 
terms of a formula which reduces the 
marital bequest by the amount of admin- 
istration expenses deducted on the federal 
estate tax return. 

The swing adjustment was enunciated 
in the case of In re Estate of Levy, 9 
Misc.2d 561, 563-564 (Sur. Ct., N.Y. Cnty. 
1957). It is not clear whether this case 
has continuing validity in New York due 
to later cases, including Jn re McTarna- 
han’s Estate, 27 Misc.2d 13, 14-15 (Sur. 
Ct., N.Y. Cnty. 1960), and In re Estate 
of Inman, 27 Misc.2d 573 (Sur. Ct., N.Y. 
Cnty. 1959). It should be noted that the 
same surrogate who decided Levy later 
decided Mc Tarnahan.'5 

The Florida pronouncement on this 
subject, while strong in its language 
prohibiting such an adjustment and 
squarely laying the blame on the dece- 
dent,'® cannot be regarded as strong 
precedential authority. Given the high 
stakes of the matter, that is the increase 
to the marital deduction to the extent 
of the full amount of administration expen- 
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ses, litigation can be expected to arise 
in the near future; therefore, it would 
be prudent for the draftsman either specif- 
ically to mandate or prohibit a swing 
adjustment. It is recommended that the 
swing adjustment be prohibited for at 
least two reasons. First, if an adjustment 
is made from the marital beneficiary to 
the nonmarital beneficiaries, then the IRS 
could argue that such amount did not 
pass from the decedent to the surviving 
spouse and, thus, did not qualify for 
the marital deduction.'!? Hence, because 
there would be a decrease in the marital 
deduction due to the swing adjustment, 
there would be additional estate taxes 
payable. Further, as with all equitable 
adjustments, the computation of the adjust- 
ment and the implementation thereof 
might unduly complicate the administra- 
tion of the estate and, perchance, increase 
the expenses of administration. 


Income Tax Adjustments 


Often a beneficiary receives a distribu- 
tion which carries with it the distributable 
net income but such beneficiary does not 
also receive fiduciary accounting income. 
For instance, when a beneficiary of a 
pecuniary amount bequest receives a 
distribution, which bequest is distributable 
in more than three installments, under 
§663 of the IRC, such distribution will 
carry out the DNI of the estate. !8 

It would appear that the elective share 
is not a gift of a specific sum or of 
specific property and would not be 
excludable under §663. Under the general 
rule of §§661 and 662 of the IRC, a 
distribution from an estate is deemed 
to carry eut DNI, unless the exception 
of §663 is applicable. Regulation §1.663(a)- 
1(b) provides that if an amount is 
determinable by means of a formula, such 
as the adjusted gross estate, such amount 
will not be excludable. Under F. S. 
§732.207, the elective share is determined 
by a formula. 

This view appears to have been the 
law of Florida, although the case of In 
re Estate of Cooper, 186 So.2d 844 (Fla. 
Ist DCA 1966), may have been authority 
to the contrary. In that case, the surviving 
spouse elected to take dower and received 
a partial distribution during a taxable 
year in which no other distributions were 
made to other beneficiaries. The court 
held that the surviving spouse should 
not be liable for the additional income 
tax, because the widow recognized the 
“tax trap” and made an agreement with 
the estate which preserved her claim 


against the estate. The court did not 
ground its decision upon any type of 
equitable theory, although the court did 
speak in terms that suggest an equitable 
theory: 

If, as she contends, she has shouldered a 
disproportionate burden of income taxes 
which have resulted in a windfall to the estate, 
then she should be reimbursed by the estate 
to the extent that the estate has benefited. 
Of course, if she cannot sustain the burden 
of proving such savings of the estate, then 
she is not entitled to recover. 


Id. at 846. 


As with all equitable 
adjustments, the computation 
of the adjustment and the 
implementation might unduly 
complicate the administration 
of the estate and, perchance, 
increase the expenses of 
administration. 


Recently, this issue of a compensatory 
income tax adjustment was raised in 
Williams v. Harrington, 460 So.2d 533 
(Fla. 2d DCA 1984), when a surviving 
spouse, who had elected the elective share, 
received an amount in a year in which 
no other distributions were made. The 
residuary beneficiaries argued that no sec- 
tion of the Florida Statutes, including 
§732.201, provided for such equitable 
adjustment, and they argued that the sur- 
viving spouse was fully aware of the tax- 
able consequences but required the per- 
sonal representative to make the distri- 
bution. The court held that no statute 
of the Florida Probate Code mandated 
such an equitable adjustment and that 
the legislature was aware of tax conse- 
quences upon the distribution of the 
elective share and provided only that the 
elective share should bear estate taxes 
in the event that the elective share 
increased the estate taxes payable. The 
fact that the legislature acted in regard 
to one adjustment under F.S. §732.215, 
but did not do so in any other manner, 
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must have been a deliberate and reasoned 
decision. The court also dismissed the 
duty of impartiality argument raised by 
the surviving spouse because the personal 
representative did not make a discretion- 
ary distribution, but made a requested 
distribution. 

While Harrington apparently conceded 
that Cooper might mandate an equitable 
adjustment, it is clear that Harrington 
held that Cooper was rightly decided only 
because of the agreement between the 
surviving spouse and the executor. In 
addition, the Harrington court specifically 
disapproved any reading of Cooper in 
terms of an equitable adjustment: “But, 
to the extent that the Cooper rationale 
may seem to call for an equitable adjust- 
ment in a situation like that before us, 
we would disagree with that rationale.” 
Id., at 537. The court held that the imposi- 
tion of any equitable adjustment should 
be made by statute. 


Possible Tax Consequences 
of Equitable Adjustments 

If the Warms Adjustment is not man- 
dated under local law, a colorable argu- 
ment could be made that when the 
personal representative makes such adjust- 
ment a taxable gift is made by the income 
beneficiaries to the residuary beneficiaries. 
Regulation §25.2511-l(c) provides: “The 
gift tax also applies to gifts indirectly 
made. Thus, all transactions, whereby prop- 
erty or property rights or interests are gratu- 
itously passed or conferred upon another, 
regardless of the means or device em- 
ployed, constitute gifts subject to tax.” 

Where the Warms Adjustment is not 
mandated, the income beneficiaries, by 
not objecting to such equitable adjust- 
ment, are making a gratuitous transfer 
to the residuary beneficiaries. In addition, 
there might be a “phantom income” prob- 
lem for the income beneficiaries, because 
a portion or all of their income, which 
may be taxable to them, is required to 
redress the estate tax inequity. 

An analysis of the swing adjustment 
yields similar conclusions. In addition, 
the IRS might challenge the marital 
deduction on the basis the deduction 
should be calculated on the amount of 
property which actually passes from the 
decedent to the surviving spouse as dimin- 
ished by the payment of administration 
expenses, if in fact the marital bears such 
expenses. Where the swing adjustment 
is not mandated and a Q-TIP residuary 
trust is involved, any utilization of income, 
clearly, and principal, possibly, to repay 


the principal beneficiaries, would violate 
the ‘‘all income”? requirement of 
§2056(b)(7) and, thus, disqualify the trust 
for the marital deduction. 

The only adjustment which is clearly 
mandated involves the elective share.!9 This 
adjustment requires that the elective share 
must be diminished by the amount the 
elective share increases the estate, inher- 
itance, or other death tax. This adjust- 
ment could wipe out the marital deduction 
and the elective share where a surviving 
spouse elects when the entirety of the 
estate would otherwise pass to her under 
the will by means of unified credit and 
marital deduction Q-TIP trusts. For exam- 
ple, an estate of $2,143,016 with adminis- 
tration expenses of $107,150.80 would 
have Florida and federal estate taxes pay- 
able in the amount of $643,505.09 or 
29¢ more than the elective share of 
$643,504.80. (30% of $2,143,016). This 
statute was drawn when the marital 
deduction was equal to one-half of the 
adjusted gross estate and did not repre- 
sent an undue burden upon the elective 
share. Now, however, it is clear that the 
elective share has been unintentionally, 
but seriously, curtailed due to the intro- 
duction of the unlimited marital deduc- 
tion.20 

In conclusion, with one exception, 
present Florida equitable adjustment law 
is uncertain. Support for making equitable 
adjustments is weak. As such, the fidu- 
ciary needs guidance regarding the making 
of such adjustments; which guidance 
should be in the testamentary documents. 
It is urged that prohibition of such 
equitable adjustments is appropriate, 
unless and until equitable adjustments 
are clearly mandated.?! Prohibition would 
free the fiduciary from the duty of impartial- 
ity and allow the fiduciary to make tax 
elections in a manner which overall ben- 
efits the estate. BJ 


! Meinhard v. Salmon, 249 N.Y. 458, 464 
(1928). 

2 Carrico and Bondurant, Equitable Adjust- 
ments: A Survey and Analysis of Precedents 
and Practice, 36 TAX LAWYER 545, 545 (1983). 

3In re Veith’s Estate, 26 Fla. Supp. 145, 
147-148 (Dade Co. Ct. 1965). 

45Carrico and Bondurant, supra note 2, 
at 554-555, 602 (1983). 

5In re Warms’ Estate, 140 N.Y.S. 2d at 
170 (Sur. Ct., N.Y. Cnty. 1965). 

6 Id. at 170-171. 

7In re Veith’s Estate, 26 Fla. Supp. at 
149 (Dade Co. Ct. 1965). 

8In re Kent’s Estate, 23 Fla. Supp. 133, 
136 (Palm Beach Co. Ct. 1964). 

9 Williams v. Harrington, 460 So.2d 533, 
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536 (Fla. 2d D.C.A. 1984). 

10 In re Kent’s Estate, 23 Fla. Supp. at 136 
(Palm Beach Co. Ct. 1964). 

1! “While this court would approve an account- 
ing....” Id. at 136. 

12 36 TAX LAWYER 605-628 (1983). 

13 See Carrico and Bondurant, supra note 
2, at 554-556. 

'4In re Veith’s Estate, 26 Fla. Supp. 145 
(Dade Co. Ct. 1965). 

'5 Blattmacher, The Tax Effects of Equitable 
Adjustments: An Internal Revenue Code Odys- 
sey, 18 Philip E. Heckerling Institute on Estate 
Planning 14-8 (1984). 

'6In re Veith’s Estate, 26 Fla. Supp. at 150 
(Dade Co. Ct. 1965). 

"” E.g., Estate of Roney, 33 T.C. 801 (1960), 
> ek per curiam, 61-2 USTC §12,040 (5th Cir. 

61). 

'8 Reg. §1.663(a)-1(a) states in part: “Thus, 
in order for a gift or bequest to be excludable 
from the gross income of the recipient, (1) 
it must qualify as a gift or bequest of a specific 
sum of money or of specific property . . ., 
and (2) the terms of the governing instrument 
must not provide for its payment in more 
than three installments. . . .” 

19 FLA. STAT. §732.215 (1985). 

20 Contra PLR 8227080. 

21 It is urged that because there is no clear 
maxdate for equitable adjustments in Florida, 
the Britenstool problem is not present. 
Britenstool has been cited, correctly, for the 
proposition that an equitable adjustment 
required by local law shall be deemed to be 
controlling for federal estate tax purposes. 
Estate of Britenstool, 46 T.C. 711 (1966), acq. 
and nonacq. 1978-2 C.B. 1 and 3. See also, 
Blattmacher, supra note 15, at 14-4 to 14-5, 
14-15 to 14-17. 
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by David L. Deehl 


There are those who suggest that our 
tort system should be dismantled. Clifford 
L. Somers, in “Killing the Golden Goose,” 
60 Fla. Bar J. 9 (Feb. 1986), suggests a 
response to challenges to our tort system 
“will no doubt involve some curbs on dam- 
ages.”Somers stated, “Neither our present 
tort law nor jury trials are sacrosanct.” 

If the right to trial by jury isn’t entitled 
to the highest respect, what is? Trial by 
jury is our shield protecting individuals 
from powerful governments and institu- 
tions. Juries are the cornerstone of our 
democracy. Do we want to destroy our 
democracy’s foundation because powerful 
manufacturing and insurance lobbies con- 
tend juries are unfair to them because some 
verdicts are large? These industries want 
to deprive victims of adequate compensa- 
tion. The double-talking lobbyists want 
the tort system eviscerated, but hide 
behind the “tort reform.” Victims and con- 
sumer groups argue that our tort laws are 
working and worth saving. This article 
examines our tort system and considers 
the future. 

What is it about the fundamental con- 
cept of justice — that wrongs should be 
righted by compensating the injured — 
that now causes such a furor? What is it 
about such an ancient doctrine of law that 
a hue and cry is raised by those with a 
financial interest to change it immediately? 
What is it about these torts, anyway? 

The Magna Carta provided “to none 
will we sell, to none will we deny, or delay, 
right or justice.” The seventh amendment 
to the Constitution provides for the 
preservation of the right to trial by jury 
ensuring that no fact tried by jury shall 
be reexamined in any court of the United 
States other than according to the rules 
of the common law. What is it about torts 
that the damages being determined by a 
jury now supposedly require scrutiny other 
than according to the rules of the common 
law? 


Trial Lawyers’ Forum 


Should We Further Victimize Tort Victims? 


Section 21 of the 1838 Florida Consti- 
tution provides in paragraph 6 that the 
right of trial by jury shall forever remain 
inviolate. Art. I, §2 of the Florida Consti- 
tution provides that all natural persons 
are equal before the law and have inalien- 
able rights, among which are the rights 
to enjoy and defend life and liberty, to 
pursue happiness, to be rewarded for indus- 
try and to acquire, possess and protect 
property. Why should those who have 
enjoyed their life, liberty and happiness, 
the rewards of their industry, now be 
denied full compensation for that which 
is wrongfully taken? The intangible value 
of the pursuit of happiness was expressly 
included in the Constitution under the sec- 
tion on basic rights. Should we now deter- 
mine that the destruction of happiness by 
the torture of pain and injury be consid- 
ered valueless? Should we limit the com- 
pensation of those whose happiness has 
been stolen from them? The Florida Con- 
stitution states that “the Court shall be 
open to every person for redress of any 
injury, and judgment shall be administered 
without sale, denial or delay.” Should the 
courthouse doors be slammed shut to pre- 
vent suffering victims from catastrophic 
losses from having their day in court? 
Should the rights of clients to contracts 
with their lawyers for attorneys’ fees be 
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limited to further limit access to the 
courts? To answer these questions we 
have to look at the way our tort law func- 
tions. 

When a member of society commits 
a crime, tort or wrong, society is always 
one of the victims. When wrongs are 
unchecked and victims uncompensated, 
people’s lives or property are at jeopardy. 
The fragile relationships which bind our 
civilization together are threatened. Gov- 
ernmental and societal interests in righting 
wrongs and the prevention of wrongdoing 
are addressed through the enforcement of 
criminal laws. Our Constitution provides 
for the protection of individuals from pow- 
erful governments. These constitutional 
protections embody the principle that it 
is far better for some guilty to go free 
than to punish improperly one innocent 
citizen. 

Private wrongs are righted and wrong- 
doing prevented through civil cases 
brought by those who are damaged the 
most. Victims hire attorneys to pursue 
their tort claims when likelihood of suc- 
cess and the magnitude of probable recov- 
ery justify legal action. Impartial arbiters, 
judges and juries, then decide whether and 
how much the victim should be compen- 
sated. Many victims who have suffered 
losses are unaware of their rights or for 
some reasons do not qualify for full and 
adequate recovery under present law. 

In the workplace, workers’ compensa- 
tion insurance prevents full recovery for 
many victims. Our common law tradition 
is waived against employers in exchange 
for a different method of compensation. 
When injuries or death occurs, the work- 
ers pay the price because they are not 
permitted full and adequate compensa- 
tion. 

In wrongful death actions, only a lim- 
ited class of beneficiaries is created by 
statute. In many instances there will be 
no recovery for victims, even with clear 
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liability and great damages. Emancipated 
children older than the statutory minority 
may have lost valuable close relationships, 
yet not be financially dependent on the 
decedent. They are not eligible for com- 
pensation. 

Many classes of individuals who suffer 
greatly as a result of the injuries inflicted 
by others are not entitled to compensa- 
tion. Friends, relatives and co-workers of 
victims generally do not recover. The loss 
of the victim’s valuable intrafamilial rela- 
tionships is not fully compensable. 

In Florida wrongful death cases, negli- 
gence can be a very substantial factor in 
causing the death, yet unless one can prove 
that more likely than not the decedent 
would have survived but for the negli- 
gence, there can be no recovery. “The 
Plaintiff must show that the injury more 
likely than not resulted from the Defend- 
ant’s negligence in order to establish a 
jury question on proximate cause. In other 
words, the Plaintiff must show what was 
done or failed to be done probably would 
have affected the outcome.” Gooding v. 
University Hospital Building, Inc.. 445 
So.2d 1015 (Fla. 1984). 


The list of uncompensated victims goes 
on and on. Many defendants are not 
financially able to pay damages. Many 
have, for some reason, immunity or a lim- 
itation of liability. A great many torts are 
committed by those entities created to limit 
liability: corporations. Without sufficient 
assets or insurance, recovery is limited or 
denied. Governmental entities continue to 
be the beneficiaries of the archaic legal 
notion that the King can do no wrong. 
Statutes of limitation and repose protect 
defendants at the expense of victims, par- 
ticularly those who do not readily know 
their rights were violated or by whom they 
were victimized. 

In spite of all these limitations, in most 
circumstances the tort system works effi- 
ciently and effectively. Victims submit their 
claims; the majority are settled. Judges 
and juries resolve disputes over. victims’ 
claims and the defenses. The key to the 
tort system is the standard of reasonable- 
ness. Duty, breach and causation are deter- 
mined on the facts of each case. The 
comparative negligence of the victims 
reduces recovery as it should. Obviously 
the system is working somewhat effectively 
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because the hue and cry of wrongdoers 
and those responsible is being heard 
throughout the legislative lobbies of this 
nation. Those who create victims from 
the previously healthy and happy citizenry 
are now vigorously working to evade 
responsibility for the injuries they inflict. 
A powerful, poorly regulated and mono- 
polistic insurance industry is manufactur- 
ing crises in many corners. Insurers are 
joining the wrongdoers in the cry to limit 
liability and further victimize the victims. 
These unfair efforts by the strong against 
the weak are just plain wrong. 


Economics of Tort Responsibility 

From an economic perspective, we have 
a free market, capitalistic economy. Deci- 
sions are made in the marketplace and 
resources allocated accordingly. The invis- 
ible hand of economic self-interest drives 
our economy. Our economic system works 
most efficiently when the price of products 
reflects their true cost. That means prices 
of products and services reflect not only 
the costs of materials and labor, but also 
the costs to society. When prices reflect 
true costs, society as a whole is better 
off. (See: Pareto optimality, Economics, 
Paul Samuelson, Ninth Ed., 1973, 
McGraw Hill Book Company.) When 
special-interest groups prevail in efforts to 
avoid accountability, damages are passed 
off as social costs and society as a whole 
loses. 

Externalities are economic costs not 
reflected by the prices of products. Inter- 
nalizing the externalities through tort 
accountability ensures that those who reap 
the profit consider all the costs. One good 
example of economic externalities is pol- 
lution. Smoke billowing out of a manu- 
facturing plant enters the atmosphere and 
irritates the lungs of the local citizenry. 
Air-borne sulfur compounds travel 
through the atmosphere, enter lakes and 
streams, acidify them and destroy the nat- 
ural balance of the ecosystem. Chemical 
companies creating toxic compounds and 
releasing them into and harming the envi- 
ronment. Pollution is an external cost 
which polluters do not pay. 

Because experience is extremely limited 
in understanding the long-term effects of 
these newly created chemicals, present legal 
theories are strained in the quest to deter- 
mine responsibility. Pregnant women 
ingested a drug, Diethylstilbestrol (DES), 
which was marketed to reduce miscarriage. 
According to later studies, DES did not 
reduce the risk of miscarriage. Thirty years 
later, daughters exposed while in their moth- 


tea 
| — 
| 
O licensed 
198,0 
| 


ers’ wombs are suffering and dying from 
the effects of DES. The challenge of achiev- 
ing just compensation for these victims, 
given the difficulties of proving causation, 
avoiding the legal barriers of statutes of 
limitation and repose, and overcoming all 
the other environmental and social fac- 
tors which affect reproductive ability have 
made these cases extraordinarily challeng- 
ing. 

Technology and industrialization have 
resulted in great economic gains as well 
as terrible carnage. Transportation is now 
faster and more comfortable, but at the 
same time more deadly. Fifty thousand 
people dying every year on our highways 
is a high price for the victims to pay. The 
medical and other costs to society due 
to the loss of valuable, productive citizens 
is staggering. High-speed jet travel has 
greatly facilitated worldwide commerce. 
We all benefit. Yet aircraft exploding and 
crashing into the ground resulting in 
infernos of death and destruction is a price 
our society pays. Our system of tort respon- 
sibility ensures that all those who have a 
duty to use reasonable care do so, and 
that the manufacturers of defective prod- 
ucts pay the price of the resultant dam- 
ages. 

Under product liability, manufacturers 
have the profit incentive to innovate for 
safety, just as they have the profit incen- 
tive to increase the attractiveness and per- 
formance of their products. The Florida 
Supreme Court adopted strict product 
liability in 1976 and examined the reasons 
for manufacturer accountability. 

The obligation of the manufacturer must 
become what in justice it ought to be — an 
enterprise liability, and one which should not 
depend upon the intricacies of the law of sales. 
The cost of injuries or damages, either to per- 
sons or property, resulting from defective 
products, should be borne by the makers of 
the products who put them into the channels 
of trade, rather than by the injured or damaged 
persons who are ordinarily powerless to protect 
themselves. We therefore hold that a manufac- 
turer is strictly liable in tort when an article 
he places on the market, knowing that it is to 
be used without inspection for defects, proves 
to have a defect that causes injury to a human 
being. This doctrine of strict liability applies 
when harm befalls a foreseeable bystander who 
comes within range of the danger. 


West v. Caterpillar Tractor Company, 
Inc., 336 So.2d 80 (Fla. 1976). 

When manufacturers truly pay the costs 
of their defects and negligence, they have 
the incentive to make the correct, safe 
decisions that minimize the price paid by 
society and victims. Life is safer and com- 
merce more productive. 


As few victims are adequately compen- 
sated, wrongdoers are reaping a windfall 
by internalizing their profit and external- 
izing their social costs. If only 10 percent 
of the tort victims are adequately compen- 
sated under our present system, wrong- 
doers are evading responsibility for 90 
percent of the damages. Many who are 
not eligible for tort compensation are none- 
theless victims. Family and friends of the 
injured suffer. Charities whose contribu- 
tors and members are victims, and govern- 
ments losing revenues due to the lost 
income victim should in fairness be com- 
pensated for their losses caused by tort- 
feasors. Why should the victims of automo- 


What is it about torts that the 
damages being determined by 
a jury now supposedly require 
scrutiny other than according 
to the rules of the common law? 


bile accidents who have already paid for 
insurance premiums to protect them 
against losses for medical expenses have 
their recoveries lessened to the benefit of 
wrongdoers, the reverse of the common 
law collateral source rule? Those concepts 
serve only to increase the externalities of 
wrongful behavior, and results in our soci- 
ety losing through economic inefficiency. 


Political Justifications for 
our Tort System 

An amoral economic analysis, ignoring 
the plight of the victim, would dictate that 
victims be compensated, so that economic 
efficiency will be obtained. Other reasons 
dictate the same result. If more of the 
wrongdoers in society continue to evade 
responsibility, the political masses that 
make up our society will not sit idly by 
and continue to pay the price of the car- 
nage created. 

Our democracy is founded upon the 
sovereignty of the individual. The guar- 
antees to life, liberty and the pursuit of 


happiness are worthless if the victims of 
wrongful acts are prevented from receiv- 
ing adequate compensation. Corporations 
and business entities must respect the tan- 
gible values of human life. An injured 
person, whose twisted, disfigured and dis- 
abled body is constantly wracked in pain 
is not only trapped in a hellish existence, 
but requires tremendous resources to live. 
Mental anguish is caused in all the caring 
people who are touched. The fact that 
juries appreciate the true magnitud 
the damages of human suffering and 
award adequate compensation causes dis- 
comfort and disquiet in the domain of 
wrongdoers. That is as it should be. Those 
seeking to limit victims’ access to court 
continue to enjoy the privileges of being 
able to settle their business disputes and 
collect amounts due and owing to them 
through the court system. 

As tort law evolves, arbitrary distinc- 
tions and barriers to fair compensation 
are lifted. Tort law said goodbye to the 
antiquated guest statutes and harsh con- 
tributory negligence defense which unjustly 
limited victim compensation. Product man- 
ufacturers and sellers can be held account- 
able by those lacking privity. of contract. 
Sellers of residential property no longer 
have an incentive to conceal dangerous 
and defective conditions. These changes 
are consistent with the interests of justice 
and with changes in our society. 

As our citizenry becomes increasingly 
mobile, our system of laws becomes increas- 
ingly important. Florida is one of the fast- 
est growing states. People who live and 
die in small communities have an oppor- 
tunity to learn the reputation of the local 
wrongdoers. Unscrupulous business peo- 
ple pay a price through lost reputation 
and sales. Individuals who engage in irre- 
sponsible actions are socially shunned. 
Accountability is accomplished by an 
informal community network made up of 
family, friends and business associates. As 
people move more frequently and live in 
larger communities, reputations are more 
difficult to develop and are less reliable 
indicators of integrity. Without tort ac- 
countability, individuals and enterprises 
that do more harm than good can con- 
tinue doing so. 

Why should a society which proscribes 
torture of people or animals under its crim- 
inal laws, allow physical torture to go on 
and allow wrongdoers to escape full civil 
responsibility? Those suffering the most 
would be limited in their compensation 
for their injuries. All proposed “curbs” 
on general damages have that effect. 
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Juries as Fact Finders in Tort Cases 

There are those who say that juries do 
not have the understanding necessary to 
decide complex and difficult cases. Our 
society is constantly achieving higher levels 
of education. The percentage of the popu- 
lation with high school and college degrees 
continues to increase. Virtually all poten- 
tial jurors are now exposed to television 
and radio. Even the illiterate are thereby 
afforded the opportunity to step out of 
their immediate world and be exposed to 
global newsgathering. 

As our culture becomes more video- 
oriented, one shortcoming of jurors may 
be a limited attention span. If news from 
around the world can be condensed to 
30 minutes, attorneys will be challenged 
to increase the effectiveness and efficiency 
of their presentations. The economic 
rewards inherent in the utilization of demon- 
strative evidence will continue to accrue 
to those lawyers able to utilize video and 
graphics. The efficient illucidation of truth 
is the most effective means to achieve 
justice. 

Should our tort system be dismantled? 
Should we bury our heads in the sand 
through the expansion of restrictive doc- 


trines which prevent adequate compensa- 
tion? To do so would create added eco- 
nomic, political and social burdens on our 
society. If adequate compensation to the 
victims means that certain unsafe busi- 
nesses are unable to be insured and there- 


The increasing political clout of 
consumerism is a reflection of 
growing frustration with 
politically expedient and self- 
interested solutions proposed by 
those who seek to evade 
responsibility. 


fore lose economic viability, then so be 
it. Enterprises should be bankrupt when 
the damages done outweigh their social 


(CONSTRUCTION DEFICIENCY 
PROFESSIONAL 
EXPERT TESTIMONY 


Roofing/Waterproofing/General Construction 


RESEARCH & DOCUMENTATION 


BUILDING INSPECTIONS/REPORTS 
CONSTRUCTION DOCUMENT EVALUATION 
CONSTRUCTION/CODE COMPLIANCE 


SPECIALIZING IN 


SERVICES INCLUDE 
COURT APPEARANCES 


EXHIBIT GRAPHICS 


CLIENTELE INCLUDES - Attorneys/ Lending Institutions/ 
State of Florida/ Metro-Dade County/Insurance Companies 
DEFENDANT or PLAINTIFF CASES 


ECON.) 


CERTIFIED CONSTRUCTION SPECIFIERS 
CONSTRUCTION TECHNOLOGY CONSULTANTS 


SHELDON B. ISRAEL, FCSI, CCS, PRESIDENT 
QUALIFIED EXPERT WITNESS 
(Extensive references available upon request) 


2005 N.W. 62nd Street, Suite 2 
Fort Lauderdale, Florida 33309 
(305) 771-2220 
Florida @ New York 


64 THE FLORIDA BAR JOURNAL/MAY 1986 


utility. Legislators who vote according to 
the pressure of and money from these spe- 
cial interests will increasingly find con- 
sumer groups united against victimization. 
The increasing political clout of consum- 
erism is a reflection of growing frustration 
with politically expedient and self-inter- 
ested solutions proposed by those who 
seek to evade responsibility. Responsible 
businesses must recognize that such legis- 
lation only aids irresponsible and unsafe 
businesses who would then be given an 
unfair advantage in the marketplace. 

Our tort system is alive and well. 
Accountability and responsibility should 
be increased, not eviscerated. A just civiliza- 
tion and society require full compensation 
for the victims of unsafe products and 
practices. Those who seek to limit the just 
compensation of victims should pay heed: 
“Who so diggeth a pit shall fall therein.” 
Proverbs. Those who recognize the value 
of mercy (mercy, from the Latin merces 
— pay, recompense) to victims and our 
society should prevail: “The quality of 
mercy is not strained; it droppeth as the 
gentle rains upon the place beneath; it is 
twice bless’d. It blesseth him that gives 
and him that takes.” William Shakespeare, 
Merchant of Venice. 

Ideally, no person would ever again be 
injured through the wrongdoing of an- 
other, and the tort system would no longer 
be needed. Until then, however, the fault 
concept on which our civil justice tort 
system is founded remains the most equi- 
table way to see that those at fault com- 
pensate their victims for the damage done. 


David L. Deehl is a member of 
the Miami firm of Wallace, Engels 
& Pertnoy. He graduated cum laude 
in 1982 from the University of Miami 
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of the Trial Lawyers Section, James 
Cobb, chairman, Karen Gievers, 
editor. 


Three Strikes But Not Out: 


Environmental and Land Use Law 


Hamilton Bank and the Takings Question 


by Michael Allan Wolf 


The Court has twice left this issue undecided. 
Once again, we find that the question [of the 
appropriateness of compensation for regulatory 
takings] is not properly presented, and must 
be left for another day. —Associate Justice 
Harry A. Blackmun, opinion of the Court 
in Williamson Co. Regional Planning Comm'n 
v. Hamilton Bank, 105 S.Ct. 3108, 3116 (1985) 
(citations omitted) 

With these words, the U. S. Supreme 
Court disappointed an ever-growing audi- 
ence of practitioners, jurists, and academ- 
ics awaiting a definitive answer to the 
regulatory takings puzzle—that is, wheth- 
er and when governmental regulation 
can amount to a taking that requires 
compensation under the fifth amendment. 
The refusal of the Court to resolve the 
central substantive questions before it, 
for the third time in six years, is at 
least as significant as the contribution 
to the law made by Justice Blackmun 
in his majority opinion: shedding some 
light on the procedural steps that must 
precede a land use inverse condemnation 
action resulting from confiscatory regu- 
latory activity. 

Counsel representing parties who are 
alleging confiscation of property rights 
by an arm of the government, or defend- 
ing a municipality from such attacks (par- 
ticularly those framed as 42 U.S.C. §1983 
civil rights causes of action), should be 
familiar with these newly articulated pro- 
cedural thresholds and aware of the con- 
tinuing uncertainty in this burgeoning 
field. In fact, there are two important 
features of Florida land use law—cases 
and statutes regarding variances and reg- 
ulatory takings—that could very well com- 
plicate the process of fulfilling the 
prerequisites set forth in the Hamilton 
Bank decision. 

Following a short summary of the facts 
before, and the opinions rendered by 
the Court, this column will discuss how 
Hamilton Bank affects regulatory takings 
challenges brought in Florida, and place 


the Justices’ (non)decision in the context 
of the ongoing debate concerning regu- 
latory takings. 


A Planning Nightmare 

The Hamilton Bank dispute reached 
the Supreme Court 11 years after William- 
son County’s legislative body—the “Quar- 
terly Court”—adopted an ordinance 
permitting cluster residential development. 
Hamilton Bank’s predecessor in interest, 
a developer, took advantage of this zoning 
change during that first year, 1973, when 
it submitted a preliminary plat for Temple 
Hills Country Club Estates to the Wil- 
liamson County Regional Planning Com- 
mission. The developer originally antici- 
pated 736 units for the 676-acre develop- 
ment, although the 1973 submission to 
the commission included lot lines for 
only 469 units, the remainder of the parcel 
““not to be developed until approved 
by the planning commission.’” 105 S.Ct. 
at 3112. 

In 1979, by which time 212 units had 
received final approval, the commission 
reversed an earlier position and decided 
to apply more restrictive cluster zoning 
requirements (enacted in 1977) to the 
Temple Hills project.! This about-face set 
in motion a nightmarish progression 
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through the “zoning forms of action.”? 
The developer, and then the bank (which 
acquired the remaining undeveloped 
257.65 acres through foreclosure in 
November 1980), took their case before 
the commission (request for revised pre- 
liminary plat), the Temple Hills commit- 
tee appointed by the commission, the 
commission’s staff, the commission again 
(disapproval of revised plat), the county 
board of zoning appeals (determination 
that 1973 regulation should apply), and 
the commission yet again (disapproval 
of two preliminary plats and refusal to 
follow board determination). 

Frustrated by this administrative and 
legislative morass, Hamilton Bank sought 
solace and monetary compensation in the 
U. S. District Court for the Middle 
District of Tennessee, by means of a §1983 
cause of action “alleging that the Com- 
mission had taken its property without 
just compensation and asserting that the 
Commission should be estopped under 
state law from denying approval of the 
project.” 105 S. Ct. at 3114. The court 
heard the bank’s expert witness testify 
that only 67 units would be permitted 
under the 1977 scheme, in contrast to 
an estimate of 300 units put forth by 
the county’s expert. A jury award of 
$350,000 as compensation for the tempo- 
rary taking of the bank’s property was 
set aside by trial Judge John T. Nixon 
“as inconsistent with the jury’s finding 
that the planning commission was estop- 
ped from applying current regulations.” 
The court, however, issued a permanent 
injunction mandating the application of 
the 1973 regulations to the remainder 
of Temple Hills and the approval of 
Hamilton Bank’s most recent plat pro- 
posal.4 

Two out of three Sixth Circuit Court 
of Appeals judges hearing the case dis- 
agreed with Nixon’s analysis and con- 
cluded that the jury award should be 


reinstated for what they perceived as a 
compensable temporary regulatory taking. 
In holding for Hamilton Bank, Circuit 
Judge Cornelia G. Kennedy cited with 
approval Justice William Brennan’s dis- 
sent in San Diego Gas & Electric Co. 
v. City of San Diego, 450 U.S. 621 (1981). 
In an opinion joined in by three other 
Justices (two of whom still serve on the 
Court) and somewhat cryptically endorsed 
by Justice William Rehnquist, Justice 
Brennan had asserted that the Consti- 
tution mandated damages for temporary 
regulator takings. The “regulation versus 
taking” debate during the ensuing four 
years has centered on the correctness 
or heresy of Brennan’s declaration.‘ 


Hamilton Bank in the Supreme Court 

On October 1, 1984, the Supreme Court 
granted certiorari ostensibly to settle this 
controversial constitutional eminent do- 
main question, a question fully addressed 
and debated in petitioners’ and respon- 
dent’s briefs. It nonetheless became 
evident, at least as early as December 
10, 1984, that the Court might again 
dance around the hard substantive issues 
before it and dispose of the Hamilton 
Bank controversy through an intricate 
procedural tango; it was on that day 
that the Justices granted leave to the 
solicitor general, as amicus curiae, to 
participate in the oral argument for the 
case. The first two of five “questions 
presented” to the Court in the United 
States’ brief challenged the ripeness of 
Hamilton Bank’s takings challenge.® 

The oral argument in the Supreme 
Court on February 19, 1985, and the 
opinion of the Court announced June 
28, followed the suggestion of the solic- 
itor general.’ Justice Blackmun’s major 
conclusions can be summarized in two 
quotations: 

As the Court has made clear in several 
recent decisions, a claim that the application 
of government regulations effects a taking of 
a property interest is not ripe until the govern- 
ment entity charged with implementing the 
regulations has reached a final decision regard- 
ing the application of the regulations to the 


property in issue. (105 S. Ct. at 3117) (empha- 
sis added) 


A second reason the taking claim is not 
yet ripe is that respondent did not seek com- 
pensation through the procedures the State 
has provided for doing so.... If the govern- 
ment has provided an adequate process for 
obtaining compensation, and if resort to that 
process “yield[s] just compensation,” then 
the property owner “has no claim against 
the Government for a taking.” (105 S. Ct. 
at 3121) (footnote omitted, emphasis added, 


quoting from Ruckleshaus v. Monsanto Co., 
104 S. Ct. 2862, at 2878, 2881 n. 21 (1984)) 

In other words, because the developer 
and the bank failed to apply to the board 
for all available variances, and because 
Hamilton Bank failed to utilize Tennes- 
see’s statutory procedures for eminent 
domain cases (interpreted by that state’s 
courts to apply to inverse condemnation 
actions as well), the Court felt free to 
put off until another case, and another 
term, the solution of the regulatory 
takings puzzle.® 


Florida’s courts and 
legislators, like their 
counterparts in several 
jurisdictions, have been 
trying for the past several 
years to discern what is and 
what is not governmenta! 
activity that should trigger 
an award of just 
compensation. 


Reaching a Final Decision 

Florida’s courts and legislators, like 
their counterparts in several jurisdictions, 
have been trying for the past several 
years to discern what is and is not govern- 
mental activity that should an 
award of just compensation. While silent 
on the ultimate issue, the Hamilton Bank 
Court provides some guidance for coun- 
sel involved in or contemplating litigation 
in this area. 

Initially, plaintiff's counsel must make 
sure that the courts are not being asked 
to participate in a dispute in which admin- 
istrative and legislative land use author- 
ities have yet to rendex their final word.9 
Hamilton Bank’s error was that it “failed 
to seek variances [from the Board and 
the Commission] that would have allowed 
it to develop the property notwithstanding 
the Commission’s finding that the plat 
did not comply with the zoning ordinance 
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and subdivision regulations.” 105 S. Ct. 
at 3117. The Court’s finding was based 
on a detailed analysis of the relevant 
regulations and the review powers of both 
governmental decisionmakers. 

The lesson for current and future 
litigators in this area is clear. Where 
appropriate, seek a variance or modifica- 
tion before proceeding to court, even 
in cases in which your chances of admin- 
istrative relief are slim. Unfortunately, 
what is not so clear in Florida is the 
exact state of variance and subdivision 
law, particularly in the wake of the new 
Local Government Comprehensive Plan- 
ning and Land Development Regulation 
Act. Ch. 85-55, 1985 Fla. Sess. Law Serv. 
251 (West). It would appear, despite the 
fact that §19 of the Act repeals the stat- 
utory provisions addressing the meaning 
and applicability of variances (F.S. Ann. 
§§163.170(8) and .225(3) (West 1972)), 
as well as state laws concerning subdivi- 
sion regulations (F.S. Ann. §§163.260- 
.290) (West 1972)), that local govern- 
ments are still “generally” authorized 
to grant variances and other forms of 
administrative relief as a sort of land 
use “safety valve.”!° 

One major caveat is in order, however: 
State law in effect before the 1985 com- 
prehensive legislation “only authorize[{d] 
area variances, that is, a deviation from a 
zoning restriction governing the manner 
in which a certain use is accomplished.” !! 
Property owners in Florida who are frus- 
trated with the types of uses specifically 
permitted by the governing zoning ordi- 
nance, unlike their counterparts in the 
“great majority of states,”!2 cannot take 
advantage of this form of administrative 
relief, for “[uJse variances [were] explic- 
itly prohibited” by general law.!3 Given 
the general tenor of the 1985 act, partic- 
ularly its restrictive view of local decisions 
that could have a negative impact on 
the comprehensive plan, it is quite doubt- 
ful that, even after the repeal of §163.170, 
Florida plaintiffs asserting a compen- 
satory regulatory taking would first be 
required—even permitted—to seek a vari- 
ance if the alleged damages could have 
been avoided only by a change in the 
type of use permitted. 

There is no need, however, to appeal 
the denial of administrative relief by a 
board of adjustment or subdivision gov- 
erning authority to judicial or local legis- 
lative bodies,'4 at least to satisfy the finality 
prerequisite of Hamilton Bank. As Justice 
Blackmun points out, there is a difference 
between the need for exhaustion of admin- 


istrative remedies (not required before 
instituting a §1983 suit) and “the finality 
requirement [that] is concerned with 
whether the initial decision-maker has 
arrived at a definitive position on the 
issue that inflicts an actual, concrete 
injury.” 105 S.Ct. at 3120 (emphasis 
added). 

We are thus presented with the first 
procedural lesson of Hamilton Bank: 
Even a plaintiff who has little or no 
reason to believe that land use authorities 
will reverse a litany of denials must go 
through the formalities of requesting 
zoning variances and administrative mod- 
ifications of subdivision regulations. Once 
the “initial decision-maker” has had the 
opportunity to grant relief, plaintiff's attor- 
ney must next ensure that the state’s 
compensation procedures have been fol- 
lowed. 


Seeking Compensation 
Through State Procedures 

The second procedural threshold—re- 
sort to appropriate state compensation 
procedures—poses special problems for 
Florida attorneys. In accordance with the 
state Supreme Court’s ruling in Dade 
County v. National Bulk Carriers, 450 
So. 2d 213, 216 (Fla. 1984), an initial 
determination must be made as to whether 
the plaintiff is complaining about “a 
zoning change or denial on the one hand 
[or] a permit denial on the other hand.” 
The differentiation is crucial, for only 
in the latter type of case will Florida 
courts allow compensation in a “separate 
condemnation proceeding.” This proceed- 
ing was established by F.S. Ch. 78-75!5 
and entails limited circuit court review 
of the agency action. In the event the 
court finds that “the decision reviewed 
is an unreasonable exercise of the state’s 
police power constituting a taking with- 
out just compensation,” the challenge is 
remanded to the agency which may then 
“[a]gree to pay appropriate money dam- 
ages.”'6 The Hamilton Bank decision 
makes clear that this set of plaintiffs 
must first avail themselves of this type 
of process before raising a takings chal- 
lenge in court. 

Plaintiffs challenging zoning decisions 
in Florida state courts face a more sub- 
stantial barrier. Justice Brennan’s analysis 
to the contrary, Florida’s highest tribunal 
has refused to allow compensation in 
such cases: 

Such [allowing the finding of a compensatory 


taking] is not the case in the application of 
a zoning ordinance. To be valid, it must be 


reasonable. If a zoning ordinance is confisca- 
tory, the relief available is a judicial determina- 
tion that the ordinance is unenforceable and 
must be stricken. National Bulk, 450 So. 2d 
at 216 (citations omitted). 


The Hamilton Bank decision, in its 
failure to require compensation in land 
use regulation cases, holds out little hope 
to a potentially large class of Florida 
plaintiffs already frustrated by the state 
court’s bifurcated approach to takings 
challenges.!” 

The prospects for Florida plaintiffs assert- 
ing §1983 causes of action in federal 
court are a bit more promising, for in 
1981 the Fifth Circuit left a legacy of 
approval of the Brennan dissent’s com- 
pensatory scheme for temporary land use 
takings. Hernandez v. City of Lafayette, 
643 F.2d 1188, 1198-99 (Sth Cir. 1981). 
Although the 11th Circuit has not affirm- 
atively ruled on the appropriateness of 
damages in the zoning context, there is 
dicta in two cases approving the Brennan 
dissent. Charles J. Arndt, Inc. v. City 
of Birmingham, 748 F.2d 1486, 1490-91 
(11th Cir. 1984); Fountain v. Metro. 
Atlanta Rapid Transit Auth., 678 F.2d 
1038, 1043 (11th Cir. 1982). Thus, like 
private litigants in state court, public 
defendants in federal court are frustrated 
by the Supreme Court’s failure to provide 
precedential guidance in this sensitive 
area. 


The Takings Debate Continues 

This frustration is shared by many 
others who, for the past several years, 
have been observing the Court’s ill-fated 
“attempt[s] to determine when regulation 
goes so far that it becomes, literally or 


figuratively, a ‘taking’ [—an effort that] 
has been called the ‘lawyer’s equivalent 
of the physicist’s hunt for the quark.’ ”!8 
The dissatisfaction has been far from 
passive, given the massive amounts of 
ink spilled in articles, books, briefs, and 
monographs offered up as hunting guides 
for the Justices. !9 

The refusal, or inability, of the Court 
to end this stalemate has resulted in more 
than the inevitable disagreements between 
federal and state courts, even within the 
same state.2° On occasion, deliberate 
Supreme Court abstinence can lead to 
beneficial local innovation. Yet if exper- 
imentation is what the Court has in mind 
in the takings area, the Justices are send- 
ing the wrong message by continuing 
to take regulatory takings cases. 

More than the reputation of the Court 
is at stake, given the high stakes and 
serious politics involved in land develop- 
ment, particularly in a state like Florida, 
with its volatile economic, demographic, 
and ecological environment. A curious 
alliance of developers, minority group 
advocates, libertarians, and champions 
of private property talk of frustrated invest- 
ment-backed expectations and exclusion- 
ary policies resulting from a refusal to 
compensate regulatory wrongs. To this 
group, Justice Brennan’s attempt in San 
Diego Gas to compensate for regulation 
run amuck is considered an inevitable 
confrontation.2! The opponents of com- 
pensation—environmentalists, planners, 
established homeowners, and state and 
local governments—raise the spectre of 
haphazard, rampant development and the 
chilling effect on protective legislation. 
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To this group, Justice Brennan was merely 
reifying the takings myth:22 giving consti- 
tutional and practical effect to a meta- 
phorical tale first spun by Justice Oliver 
Wendell Holmes in Pennsylvania Coal 
Co. v. Mahon, 260 U.S. 393, 415 (1922) 
(“if regulation goes too far it will be 
recognized as a taking”). 

Not surprisingly, the Court has again 
agreed to hear arguments in a fourth 
regulatory takings case.23 For the third 
time the case comes from California, a 
state whose high court has refused to 
recognize compensation as proper relief.24 
Unless the disconcerting dance around 
the issues is to continue, the Court would 
seem to have three options: (1) decide 
that regulation, perhaps even temporary 
decisionmaking, may under certain cir- 
cumstances amount to a fifth amendment 
taking that requires compensation; (2) 
decide that regulation, a police power 
function, can never amount to a taking 
in the eminent domain sense, but might, 
under due process analysis, be invalidated; 
or (3) decide not to decide this issue, 
at least not until the Justices have had 
the chance to observe a significant amount 
of state experimentation with options (1) 
and (2). 

Given the financial, social, and juris- 
prudential implications, and the Court’s 
unsatisfactory record to this point, the 
burden is on the Court (if, indeed, it 
has finally selected the appropriate case) 
either to render a substantive decision 
or to state once and for all that, contrary 
to previous assertions and implications, 
the Justices will not address this central 
question of American land use law. BJ 


' Counsel for Hamilton Bank noted in its 
brief to the Supreme Court: “Several wit- 
nesses, including state and local officials, testi- 
fied at trial that this change in policy was 
the result of defendant county executive 
Wilburn Kelley’s decision to implement a ‘no- 
growth’ policy in Williamson County.” Brief 
for respondent at 11. 

2 D. HAGMAN, URBAN PLANNING AND LAND 
DEVELOPMENT CONTROL LAW 190 (rev. ed. 
1975). 

3 Hamilton Bank v. Williamson County 
Regional Planning Comm’n, 729 F.2d 402 (6th 
Cir. 1984), rev'd 105 S. Ct. 3108 (1985). 

4 After granting the judgment notwith- 
standing the verdict, the trial “court modified 
its permanent injunction to require the Com- 
mission merely to apply the zoning ordinance 
and subdivision regulations in effect in 1973 
to the project, rather than requiring approval 
of the plat.” Hamilton Bank, 105 S. Ct. at 
3115. 

5 See, e.g., Bauman, The Supreme Court, 
Inverse Condemnation and the Fifth Amend- 
ment: Justice Brennan Confronts the Inev- 


itable in Land Use Controls, 15 RUTGERS 
L.J. 15 (1983). 

6”Whether ... respondent’s claim ... 
should have. been dismissed because respon- 
dent did not pursue procedures under state 
law to obtain compensation or show that those 
procedures are inadequate.” “Whether respon- 
dent’s claim ... was ripe for adjudication, 
despite respondent’s failure to revise its 
proposal ..., to request a variance, or to 
seek judicial review of the disapproval in state 
court.” Brief for the United States as amicus 
curiae supporting petitioners at I. 

7 For example, the following exchange 
appears on page 7 of the transcript of the 
arguments before the Court: 

“QUESTION: Is there any issue in this 
case whether any other state procedures should 
have been exhausted? 

“MR. ESTES [counsel for petitioners]: Yes, 
sir, there is. The government plans to argue 
that portion of it, but there is—there’s inverse 
condemnation in the State of Tennessee that 
they could have relied upon. We say they 
could have sought judicial review.” 


8In fact, on October 21, 1985, the Court 
agreed to hear a California appellate case, 
MacDonald, Sommer & Frates v. County of 
Yolo, prob. juris. noted, 106 S. Ct. 244 (1985). 
In the first of two concurring opinions in 
Hamilton Bank, Justice Brennan reiterated his 
position in San Diego Gas, while agreeing 
that the lack of finality in the case before 
the Court made a full-fledged discussion of 
the regulatory takings quandary superfluous. 
Justice John Paul Stevens was of another 
mind, however, and refused to categorize the 
Hamilton Bank situation as a compensable 
taking. On the contrary, Stevens wrote, any 
“temporary harm” the bank suffered was “an 
inevitable cost of doing business in a highly 
regulated society.” 105 S. Ct. at 3126 (Stevens, 
J., concurring). Justice Byron White dissented 
“from the holding that the issues in this case 
are not ripe for decision at this time.” 105 
S. Ct. at 3124 (White, J., dissenting). 

9 This, the Supreme Court says, has been 
the problem in two of the three cases that 
were expected to settle the regulatory takings 
puzzle—Hamilton Bank and Agins v. City 
of Tiburon, 447 U.S. 255, 260 (1980) (challenge 
not ripe because landowners had not submitted 
plan for development as permitted by chal- 
lenged ordinances). 

10 Section 20 explains that the new statewide 
planning framework “shall not be interpreted 
to limit or restrict the powers of municipal 
or county officials, but shall be interpreted 
as a recognition of their broad statutory and 
constitutional powers to plan for and regulate 
the use of land.” Perhaps in anticipation of 
a challenge to the basis of local planning 
and zoning, given the dissolution of much 
of the state enabling legislation, §20 also asserts 
“that sections 163.3161 through 163.3215, 
Florida Statutes, have provided and do pro- 
vide the necessary statutory direction and basis 
for municipal and county officials to carry 
out their comprehensive planning and land 
development regulation powers, duties, and 
responsibilities.” See also Pelham, Hyde & 
Banks, Managing Florida’s Growth: Toward 
an Integrated State, Regional, and Local Com- 
prehensive Planning Process, 13 FLA. St. U.L. 
REV. 515 (1985). 
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1! Rhodes, Variances, 57 FLA. B.J. 380 (1983) 
(emphasis added). 

12D. MANDELKER & R. CUNNINGHAM, 
PLANNING AND CONTROL OF LAND DEVELOP- 
MENT 393 (2d ed. 1985). 

13 Rhodes, supra note 11, at 380; see FLA. 
StaT. ANN. §163.175 (West 1972), repealed 
by Local Government Comprehensive Plan- 
ning and Land Development Regulation Act, 
ch. 85-55, §20, 1985 Fla. Sess. Law Serv. 
251, 307 (West). 

14 For a discussion of state law regarding 
appeals from boards of adjustment, see City 
of Lakeland v. Florida Southern College, 405 
So. 2d 745 (Fla. Dist. Ct. App. 1981). 

15S Codified at FLA. STAT. ANN. §§161.212, 
253.763, 373.617, 380.085, and 403.90 (West 
Supp. 1985). 

16 See, e.g., FLA. STAT. ANN. §161.212 (West 
Supp. 1985). 

17 The Florida courts’ ban on compensation 
in zoning cases would not foreclose the possi- 
bility of damages under §1983 for a violation 
of a plaintiff's fourteenth amendment due pro- 
cess rights. See San Diego Gas, 450 U.S. at 
656, n. 23 (Brennan, J., dissenting). 

18 Hamilton Bank, 105 S. Ct. at 3124 n. 
17 (quoting C. HAAR, LAND-USE PLANNING 
766 (3d. ed. 1976)). 

19 For a recent review of the literature, see 
Bauman, supra note 5, at 25-29. 

20 The state is California. Compare Martino 
v. Santa Clara Valley Water District, 703 F.2d 
1141, 1148 (9th Cir.), cert. denied, 104 U.S. 
151 (1983) (following Brennan’s San Diego 
Gas dissent) with Agins v. City of Tiburon, 
25 Cal. 3d 266, 598 P.2d 25, 157 Cal. Rptr. 
372 (1979), affd on other grounds, 447 U.S. 
255 (1980) (refusing to recognize damages in 
regulatory takings case). 

21 See, e.g., Bauman, supra note 5. 

22 See, e.g., Siemon, Of Regulatory Takings 
and Other Myths, 1 J. LAND USE & ENVTL. 
L. 105 (1985). 

23 MacDonald, Sommer & Frates v. County 
of Yolo, prob. juris. noted, 106 S. Ct. 244 
(1985). 

24 See Agins, 25 Cal. 3d at 273, 598 P. 2d 
at 28, 157 Cal. Rptr. at 375. 
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In the newspapers and on premium 
statements for professional insurance, 
accountants are reviewing figures which 
reflect a dramatic increase in their expo- 
sure to liability. Insurers, barometers of 
liability, are reacting to greater numbers 
of claims against accountants and the 
greater amounts of those claims. Insur- 
ance rates have more than tripled for 
Florida accountants and some companies 
have withdrawn altogether from that 
market. 

Trends toward increased liability are 
not limited to Florida. The scope of an 
accountant’s liability, as interpreted in 
recent cases, is expanding in numerous 
jurisdictions nationwide. In fraud related 
actions, with recent clarifications in the 
law relating to RICO liability, the scope 
and extent of potential damage awards 
is very broad. The scope of an account- 
ant’s liability for professional negligence, 
however, is open to question and varies 
significantly from state to state. While 
some states, including Florida, have main- 
tained established rules of law such as 
privity, others are abandoning those lim- 
itations. The privity rule restricts the right 
to bring claims of negligence to the person 
or business employing the accountant to 
perform the service, such as an auditor. 
In states which adhere to this rule, third 
parties such as banks, creditors or inves- 
tors can only complain for fraud or gross 
negligence. 

While plaintiffs’ counsel may cite recent 
cases in other jurisdictions in advocating 
that Florida courts follow those rulings, 
such holdings arguably “expose accoun- 
tants to a liability [for negligence] in 
an indeterminate amount for an indeter- 
minate time to an indeterminate class” 
contrary to the caution of the landmark 


case of Ultramares Corp. v. Touche, et 
al., 174 N.E. 441, 444 (N.Y. 1931). While 
causes of action for damages suffered 
as the result of an accountant’s fraudulent 
action have always been available to clients 
and nonclients alike, in Florida the doc- 
trine of privity has protected accountants 
from negligence suits by third parties. 
In accordance with that rule, accountants 
are not liable to known third parties 
for negligence in the preparation of a 
certified financial statement even when 
the accountant had knowledge that the 
third party intended to rely on the state- 
ment. Investment Corporation of Florida 
v. Buchman, 208 So.2d 291 (Fla. 2d 
DCA), cert. dismissed, 216 So.2d 748 
(Fla. 1968). 

Other states have generated a range 
of decisions defining the scope of an 
accountant’s negligence liability. In New 
York, in Credit Alliance Corp. v. Arthur 
Anderson Co., 438 N.E.2d 110 (N.Y. 
1985), the court of appeals issued deci- 
sions more in line with the Florida rule. 
In some other jurisdictions, by contrast, 
recent cases have greatly extended the 


scope of accountants’ liability. Expansion 
of the rule to include known or intended 
beneficiaries within the pool of potential 
plaintiffs is in accordance with Restate- 
ment of Torts §552, which was specifically 
rejected by the court in Buchman, 208 
So.2d at 295. In New Jersey and Wisc- 
onsin liability extends even further than 
the “known or intended” class defined 
in the Restatement of Torts. An account- 
ant in that state can be liable for 
negligently prepared financial statements 
to all of those whom the accountant 
should reasonably foresee as recipients 
of the statements for proper business pur- 
poses. Citizens State Bank v. Timm, 
Schmidt & Co., 335 N.W.2d 361, 367 
(Wis. 1983); Rosenblum vy. Adler, 461 
A.2d 138, 153 (N.J. 1983). 

The privity doctrine, as set out in 
Buchman, is well established in Florida. 
The privity rule has been subject to chal- 
lenge in accounting cases because the body 
of case law which was originally cited 
as its basis, as applied to accountants, 
has changed as a result of recent deci- 
sions. Originally, the privity doctrine for 
accountants relied upon an abstractor liabil- 
ity case, Sickler v. Indian River Abstract 
and Guaranty Co., 142 Fla. 528, 195 
So. 195 (Fla. 1940). Buchman, 208 So.2d 
at 294. Recently, in First American Title 
Insurance Company v. First Title Service 
Company of the Florida Keys, 457 So.2d 
467 (Fla. 1984) and in Abstract Corpora- 
tion v. Fernandez Company, 458 So.2d 
766 (Fla. 1984), the court receded from 
the Sickler view. The Florida Supreme 
Court held that when an abstractor 
knows, or should know, that the abstract 
is to be used by a prospective purchaser 
then he is liable to those third parties 
for his simple negligence. 
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Counsel for plaintiffs in negligence 
actions against accountants may argue 
for application of the changed abstractor 
law in accountant cases and assert that, 
since the original accountant cases cited 
the abstractor rule as their basis, any 
change in the law of abstractor liability 
must apply with equal force to the liability 
of accountants. Alternatively, advocates 
for expansion of the existing rule may 
reason that the rule as applied to ac- 
countants should be reconsidered gener- 
ally in light of those recent decisions with- 
in Florida and holdings on point in other 
jurisdictions. If those arguments were 
accepted, a foreseeability test could be 
applied to hold accountants liable in 
actions for simple negligence brought by 
plaintiffs who were not privy to their 
engagement for services. Such arguments 
for expansion of existing law were recently 
rejected by the Third District Court of 
Appeal. 

In its decision in Wire and Screen Cor- 
poration v. Laventhol & Horwath, 474 
So.2d 345 (Fla. 3d DCA 1985), the Third 
District upheld a summary judgment 
which was based upon application of the 
privity defense. The trial court summarily 
disposed of negligence claims asserted 
against accountants by a third party. On 
appeal plaintiffs’ counsel asserted that 
the scope of accountant liability should 
be expanded in accordance with parallel 
rulings in abstractor cases. The court 
rejected those arguments in affirming sum- 
mary judgment. In accordance with that 
decision, the privity defense is still avail- 
able to accountants charged with negli- 
gence by those not in privity. 


by Sydney S. Traum 


The field of taxation embraces areas 
of both accounting and law. While many 
of the larger accounting firms have per- 
sonnel equipped to research intricate 
aspects of federal taxation, most of the 
smaller firms make use of tax attorneys 
to assist them in their tax practice. But, 
even the large firms must use the services 
of an attorney for the drafting of doc- 
uments and for the handling of tax cases 
involving court proceedings. 


Advantages of Using Tax Counsel 

Some attorneys specialize in taxation, 
and are skilled in drafting documents 
which have tax significance. When the 
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Another means available to plaintiffs 
in negligence actions, for attempting to 
avoid application of the privity rule, is 
allegation of gross negligence on the part 
of the accountant. Gross negligence falls 
within an exception to the privity rule 
as set out in Investors Tax Sheltered 
Real Estate, Ltd. v. Laventhol, Krekstein, 
Horwath & Horwath, 370 So.2d 815 (Fla. 
3d DCA 1979), cert. denied, 381 So.2d 
767 (Fla. 1980). The standard for gross 
negligence is a strict one, however, as 
recently reaffirmed by the Third District 
in Wire and Screen Corporation. There 
the court, when affirming summary judg- 
ment of the negligence claims by uphold- 
ing the privity rule, also disposed of 
appellate arguments relating to gross 
negligence by citing Glaab v. Caudill, 
236 So.2d 180 (Fla. 2d DCA 1970). Thus, 
in accordance with the rule set out in 
Glaab, to advance claims of gross negli- 
gence a plaintiff must allege and present 
evidence that the accountant acted in 
conscious disregard of an imminent or 
clear and present danger which was more 
than normal or usual. Moreover, the 
accountant must have been aware of or 
chargeable with awareness of, such immi- 
nent danger. Jd. at 183. Accordingly, 
claims of gross negligence advanced to 
circumvent the privity defense must be 
supported by facts which are significantly 
different from simple negligence. 

As other states have implemented dra- 
matic changes in the scope of accountants’ 
liability, Florida is able to learn from 
the results of those experiments. When 
justifying an expansion of liability expo- 
sure, the court in Rosenblum, 461 A.2d 


CPA Firms’ Use of Tax Attorneys’ Services 


IRS refuses to let taxpayers argue “sub- 
stance over form” because the taxpayers 
have control over the form of transactions, 
it becomes vital to have client documents 
project the best tax picture. 

In the course of an income tax exam- 
ination, revenue agents usually ask to 
see the corporate minute book. If the 
minutes are drafted by a tax attorney, 
the wording of various resolutions will 
usually support the tax-related actions 
taken by the company. 


Stockholder Buy Sell 
Agreements and Partnerships 
Similarly, the drafting of such doc- 


at 152-53, stated that the “innocent cred- 
itor or investor” should be permitted to 
recover from the accountant. The court 
noted that accountants’ exposure to liabil- 
ity could be shifted by “seeking con- 
tribution from the company and those 
blameworthy officers or employees” or 
by obtaining insurance. /d. at 152-53. 

After recent rate increases, Florida 
accountants may express some disagree- 
ment with any similar view by the judi- 
ciary or legislature in this state. Care 
must be taken by accountants lest they 
be made out as insurers of the financial 
health of the companies they audit. Like- 
wise, care should also be taken by lenders, 
creditors or investors if they intend to 
rely exclusively upon a certified financial 
statement, as the scope of the auditor’s 
liability for negligence is limited by exist- 
ing law. BJ 


Douglas C. Broeker is currently an 
attorney with the firm of Fowler, 
White, Burnett, Hurley, Banick & 
Strickroot, Miami. He received his 
A.B. from Colgate University in 1976 
and his J.D. in 1980 from Washington 
and Lee University. 


uments as corporate buy-sell agreements 
and partnership agreements have tax 
aspects which may be overlooked or 
inadequately handled by an attorney who 
is not well versed in tax matters. Consider 
the following hypothetical illustration. 
Corporation X is owned by A and B 
in equal shares. Both A and B are 
employed by the corporation. Reasonable 
salaries for their work would be some- 
where within the range of $50,000 to 
$80,000 each. Because they wish to be 
conservative and keep corporate expenses 
down, each of them has agreed to work 
for a salary of $40,000. At the end of 
the year, they will divide profits equally. 


The attorney who handles work for 
Corporation X is not skilled in the tax 
area. He drafts a shareholders’ agreement 
to reflect the agreement of the parties 
to split profits. It calls for dividends to 
be paid at the end of the year in an 
amount equal to the corporation’s profits 
after salaries. When the CPA tries to 
explain to him that a tax advantage can 
be obtained by increasing the salaries 
to a higher amount, but still within the 
range of reasonable salaries, he objects. 
He says it is the intention of the parties 
to draw smaller salaries and take the 
balance of profits later. Besides, he says: 
“I am the attorney and no CPA is going 
to tell me how to prepare instruments 
in the practice of law.” 

A tax attorney would handle the matter 
differently. He would draft the documents 
to provide for a higher salary initially, 
to be payable in smaller installments until 
it is certain that there will be sufficient 
cash and profits to pay the full amount. 
Furthermore, he would provide for possi- 
ble bonuses in the event the performance 
of the officers exceeds expectations. So 
long as the total salary and bonus amounts 
are within the bounds of reasonableness, 
they will reduce the corporation’s profit 
subject to federal income taxes while still 
distributing these amounts to the share- 
holder-employees. The document would 
provide that only the excess over salaries 
and bonuses would be distributed as 
dividends. 

Other illustrations where the tax attor- 
neys’ expertise can assist the accountant 
involve the drafting of partnership agree- 
ments. Partnership agreements can pro- 
vide for creative tax planning through 
the use‘of special allocations of income 
and/or deductions provided that these 
allocations have an economic significance. 
Some of these concepts are very com- 


plicated. Using a tax attorney to draft 
these documents can save the client money 
and simplify the accountant’s life. 


Sales of Businesses 

Another area in which the accountant 
and the tax attorney can work closely 
is in the sale of a client’s business. The 
accountant’s knowledge of the intricacies 
of the business is extremely helpful in 
the negotiation and calculation of a buy- 
out price. Usually, the accountant’s 
financial input is invaluable in the tax 
structure of the transaction. 

But the expertise of a tax attorney is 
required to perfect the language in the 
documents. There is nothing so frustrating 
as working with a nontax attorney who 
does not understand the nature of the 
clauses in an agreement which he is being 
asked to draft. Sometimes the nontax 
attorney will accept the advice of the 
accountant in connection with suggested 
wording. Other times the attorney will 
pull rank on the accountant and the clause 
may be improperly drawn. 


Protests and Arguments before 
IRS Appeals Office 

In tax controversy matters, the method 
of handling IRS appeals sometimes dif- 
fers between large and small accounting 
firms. Many large CPA firms have their 
own in-house staff members to handle 
the drafting of protests against proposed 
deficiencies by the Internal Revenue Ser- 
vice and appearances before the IRS 
appeals office. Some of the employees 
of large accounting firms are graduates 
of law schools and admitted to practice 
law. Although some people would con- 
sider this the practice of law by account- 
ing firms, others would vociferously argue 
that it is within the accountant’s province 
to appear before the Internal Revenue 
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Service in connection with tax matters. 

Smaller firms lacking the depth of tax 
staff will usually utilize the services of 
a tax attorney to draft a written protest 
and handle the appearances before the 
IRS. Obtaining the services of a tax attor- 
ney at the IRS appellate level may result 
in a better tax result for the client than 
waiting for the case to be docketed in 
the Tax Court. This is often true because 
a docketed case is subject to public scru- 
tiny and the IRS may be inhibited, in 
the type of settlement it can accept. 


Conclusion 

The foregoing illustrate various uses 
of tax attorneys by accounting firms. In 
some cases, when a client already has 
an attorney who is regularly handling 
his matters, the tax attorney is called 
in as special tax counsel. In other cases, 
when the client has no regular attorney, 
calling in a tax attorney can make an 
accountant’s life much easier in handling 
tax aspects of transactions when the tax 
lawyer works together with the account- 
ant. 

Many tax attorneys also have account- 
ing training. Some even have accounting 
experience and even a CPA certificate. 
These individuals are often accustomed 
to working with accountants and have 
less trouble communicating with account- 
ants than attorneys without tax train- 
ing. 

In summary, the accountant and the 
tax lawyer can prove to be very effective 
in handling a client’s tax matters when 
working together. Each one complements 
the talents of the other in the mutual 
service of clients. BJ 


Sydney S. Traum is an attorney 
and CPA and a partner in the law 
firm of Myers, Kenin, Levinson & 
Richards, Miami. He received a 
B.B.A. from College of the City of 
New York, J.D. from Harvard, and 
LL.M. from New York University. 
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The CPA: A Valuable Resource in Litigation 


by Kathy L. Newman 


Do attorneys need litigation support 
from certified public accountants? Most 
attorneys already recognize the benefit 
that independent, expert analysis of 
financial data can bring to cases involving 
money damages or financial statements. 
But given the growing complexity of 
financial issues, and, perhaps more im- 
portant, given the huge sums being award- 
ed in law suits today, many attorneys may 
not realize the extent to which CPA’s 
can contribute to the success of a case. 

The CPA can assist throughout the 
litigation process — from the definition 
of issues and fact-finding to estimating 
damages and giving expert testimony — 
in virtually any area involving financial 
matters: product liability, commercial con- 
tract claims, patent and copyright, anti- 
trust, mergers and acquisitions, bank- 
ruptcy, personal injury and wrongful 
death, tax planning assistance in settle- 
ments, and insurance claims involving 
inventory losses or business interruption. 

Perhaps the best known role of the 
accountant in litigation is as expert wit- 
ness. Almost any suit involving financial 
statements or money damages may call 
for assistance from a CPA, whose dis- 
tinctive knowledge and skills can be used 
to simplify complex financial issues in 
terms juries can understand. 

The accountant can also help prepare 
witnesses, formulate questions to be posed 
to witnesses on both sides and anticipate 
the opposition’s questions. Through these 
and other means the accountant aids in 
spotting weaknesses in the case and in 
devising ways to minimize them. 

In litigation that involves judgmental 


areas in which a number of interpreta- 
tions or assumptions can be applied, an 
accountant can quantify the alternatives 
to provide the parties with information 
to evaluate a claim or settlement. One 
of the accountant’s most valuable tools 
in considering these various alternatives 
is the microcomputer. This is particularly 
so in situations involving complex fi- 
nancial data. 

Consider, for example, this hypothet- 
ical personal injury suit: The plaintiff 
has asked for lost wages increasing at 
a certain percentage each year for infla- 
tion, less income taxes. In this type of 
lump sum settlement case, investment 
income must be calculated, less income 
taxes. There may also be medical expen- 
ses to consider for a lengthy future period. 

The situation involves five variables. 
Suppose that an assumption of 10 percent 
inflation is reduced to four percent per 
year and that it is assumed the plaintiff 
could have worked 20 years more had 
he not been injured. Manual calculation 
of these changes would be slow, cumber- 
some and prone to error. On a microcom- 
puter, however, each assumption could 
be determined in minutes and with far 
less likelihood of error. 

Bankruptcy is another area in which 
an accountant can be valuable. The CPA 
can prepare statements of affairs, sched- 
ules of assets and liabilities, disclosure 
statements and debtor-in-possession re- 
ports as well as cash flow, statements of 
operation and other financial reports. In 
those situations in which financial records 
are disorganized or highly complex, the 
CPA is well-equipped to assemble and 
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interpret the information in a manner 
that makes sense to advocate, judge and 
jury. 

In Ch. 11 cases, the accountant’s skill 
in interpreting financial data can provide 
the means for assessing the likelihood 
of success of a reorganization plan. Often, 
the accountant can provide the basis for 
accepting or rejecting a reorganization 
plan. Moreover, when major or secured 
creditors are entitled to more informa- 
tion, the CPA can assist in gathering 
and interpreting the necessary data and 
records. 

Bankruptcies involving numerous cred- 
itors provide opportunities for time-sav- 
ing, document-management applications 
on the microcomputer. In large bankrupt- 
cies in which claim forms number into 
the hundreds or thousands, a CPA using 
a microcomputer can track the status 
of each and readily determine whether 
any given claim has been allowed or dis- 
allowed, Paid fully or partially, is secured 
or unsecured. 

Clearly, CPA’s can play a role in 
financially-related litigation, whether as 
expert witness, fact-finder or independent 
advisor. In a time when the bottom line 
matters at least as much as the verdict, 
their skills and knowledge could make 
the difference in the favorable outcome 
of acase. BJ 
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Criminal Law 


Preserving the Record in a Criminal Case 


by Gary Caldwell and Ellen Morris 


The first duty of defense counsel in 
a criminal trial is to obtain the most 
favorable verdict possible. Nevertheless, 
it sometimes becomes important for trial 
lawyers to concern themselves with preserv- 
ing matters for appellate review. This 
article attempts to set forth the general 
principles for preserving the record, and 
their application to various stages of a 
criminal case. 


General Principles 

The first and most obvious rule is 
that there must be an objection.'! A prompt 
objection, courteously framed, is often 
absolutely necessary to protect the client’s 
right to a fair trial. The objection must 
be contemporaneous with the act or tes- 
timony. 

Second, the attorney must state the 
legal basis of the objection, so that both 
the trial judge and the appellate court 
can understand its nature and purpose. 

Third, the attorney must seek a ruling 
from the court. If the court sustains the 
objection, the attorney must seek an appro- 
priate remedy, as by moving the court 
to strike testimony, to give a curative 
instruction, or to declare a mistrial.2 

These principles—objection, basis, 
ruling, and relief—are set forth repeatedly 
in Florida cases. These cases reject overly 
technical requirements for preservation, 
and instead adopt a common sense 
approach. Among them are Thomas v. 
State, 419 So.2d 634 (Fla. 1982), Williams 
v. State, 414 So.2d 509 (Fla. 1982), and 
Spurlock v. State, 420 So.2d 875 (Fla. 
1982). 


Specific Situations 

Each phase of a case presents problems 
to the attorney in terms of protecting 
the client’s appellate rights. 

1. Pretrial rulings. There are three fre- 
quent problems which occur in seeking 
appellate review of pretrial rulings. 


The first problem arises from the fail- 
ure to substantiate a motion with testi- 
mony or affidavits. The general rule is 
that any motion which alleges facts or 
calls for the determination of facts must 
be supported by testimony or affidavit. 
For instance, on a motion for discharge 
under the speedy trial rule, defense coun- 
sel must submit testimony or certified 
record documentation in support of all 
the facts that support the motion. It 
will generally not be sufficient on appeal 
for the attorney to have given a factual 
narrative at the motion hearing. 

The second problem typically arises 
in cases involving motions to suppress 
and motions in limine. Where the trial 
court has ruled against the defense on 
a pretrial motion, it is necessary that 
defense counsel renew the grounds previ- 
ously argued by way of objection when 
the matter comes up during trial. Thus, 
where a trial court has denied a pretrial 
motion to suppress a statement, it is 
necessary to make a contemporaneous 
objection to the introduction of the state- 
ment on the grounds previously raised.* 

The third problem involves appeals 
made pursuant to the entry of nolo 
contendere pleas. Where the trial court 
has ruled against the defense on a pretrial 


motion which is dispositive of the case, 
a negotiated plea of nolo contendere may 
be entered into. To reserve the right to 
appeal, defense counsel must identify with 
particularity the point of law being 
reserved.’ In some cases, a reference to 
the nature of the case, such as possession 
of contraband, may suffice.* In other 
cases, it is necessary to obtain a stipula- 
tion that the issue reserved is dispositive. 
The Second District Court of Appeal 
has set out the following procedure for 
cases in which the defendant has pled 
nolo contendere in order to appeal a 
pretrial order denying a motion to sup- 
press a confession: 

[I]n the ordinary case when a defendant seeks 
to plead nolo contendere with the reservation 
of the right to appeal an issue, his attorney 
will have some burden to show that the issue 
is actually dispositive, though a mere reference 
to the nature of the case, such as possession 
of contraband, may sometimes suffice for this 
purpose. If the state attorney believes that 
the issue is not dispositive, he should then 
explain to the court the additional available 
evidence upon which the defendant might be 
convicted. At this point, the court should make 
a determination of whether the issue is 
dispositive and decide whether to accept the 
plea. In deciding whether to entertain the 
appeal, we will give substantial deference to 
the trial court’s determination of the dispositive 
nature of the issue.’ 


2. Voir dire. An initial problem may 
occur when the judge refuses to permit 
the recording of voir dire, or is absent 
during the questioning of prospective 
jurors. Both actions are improper, and 
counsel should promptly object.’ 

An appellate court will not review the 
allegedly improper denial of a challenge 
for cause unless defense counsel has 
exhausted all peremptory challenges and 
unsuccessfully sought additional chal- 
lenges.? The grounds for the challenge 
must be clearly set forth on the record. 
For example, defense counsel should 
make a specific timely objection to the 
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systematic exclusion of prospective jurors 
on racial grounds by the state through 
exercise of peremptory challenges. Addi- 
tionally, defense counsel must demon- 
strate on the record that the challenged 
persons are members of a distinct racial 
group and that there is a strong likeli- 
hood that they have been challenged solely 
because of their race.!° Upon such a show- 
ing, the burden shifts to the state. If 
the state cannot sustain its burden, the 
jury pool should be dismissed and voir 
dire should start again with a new pool. 
Where the trial court improperly curtails 
voir dire questioning, it is necessary to 
proffer to the court the questions one 
wishes to ask.'!! One may not complain 
on appeal of an arbitrary limitation as 
to time allotted for questioning unless 
one has exhausted all of one’s allotted 
time and proffered questions which the 
court refuses to let one ask. 

3. Improper remarks by the prosecutor 
or improper testimony by a witness. When 
the prosecutor makes an improper com- 
ment, or a witness gives improper testi- 
mony, in the presence of the jury, defense 
counsel must promptly object. If the 
objection is sustained, counsel must ask 
the court to take appropriate remedial 
action. If the comment is such as to 
deprive the defendant of a fair trial, coun- 
sel must promptly move for a mistrial.!2 
If the motion for mistrial is denied or 
is inappropriate, counsel should request 
that the matter be stricken and that a 
curative instruction be given.!3 At a min- 
imum, a curative instruction must explic- 
itly tell the jury both that the offending 
evidence or remark was inadmissible or 
improper, and that the panel should dis- 
regard it.'4 If a curative instruction is 
inadequate, a motion for mistrial should 
be made or renewed.!5 

5. Opening statements. In the opening 
statement, counsel is entitled to set forth 
the evidence expected to be heard and 
present the defense theory of the case.!¢ 
Where the trial court has improperly lim- 
ited one’s opening statement, defense coun- 
sel should make an objection, setting forth 
legal grounds, and make a proffer of 
the statements which were intended to 
be presented. 

6. Discovery violations. An initial prob- 
lem with respect to discovery violations 
is the demonstration, for record purposes, 
that there has in fact been a violation 
of the rule of discovery.'’ Typically, the 
state’s response to a demand for discov- 
ery consists of a printed form tracking 
the discovery rule with yes’s or no’s 
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marked at various places showing whether 
tests were performed, statements were 
obtained, etc. Such a form response to 
a demand for discovery is improper.'® 
Although it is not required, it would 
be wise for the defense to move pretrial 
that all matters disclosed by the state 
in discovery be placed on the record 
either by written filing or at a hearing 
at which all such matters are detailed. 
Otherwise the following may (and some- 
times does) occur: the defense objects 
that a particular statement or test result 
was not disclosed in discovery; the pros- 


Whenever making an objection 
that the prosecutor did not 
disclose a particular matter 

in discovery, defense counsel 
should make part of the 
appellate record the state 
response to discovery in 
order for the appellate court 
to understand exactly how the 
state has failed to comply. 


ecutor replies that it was disclosed orally 
or that defense counsel knew about the 
matter through some other source; the 
defense attorney disputes the prosecutor’s 
assertion; on appeal, the court decides 
that the record does not clearly show 
that there has been any discovery viola- 
tion. Hence, whenever making an objec- 
tion that the prosecutor did not disclose 
a particular matter in discovery, defense 
counsel should make part of the appellate 
record the state response to discovery 
in order for the appellate court to under- 
stand exactly how the state has failed 
ta comply. 

Once defense counsel has established 
that the state has violated the rule of 
discovery, the trial court must conduct 
a so-called “Richardson inquiry”!? in order 
to determine whether the violation was 
inadvertent or willful, whether it was 
trivial or substantial, and whether it has 
procedurally prejudiced the defense. 

7. Limitation of right to examine wit- 


nesses or present evidence. When the 
prosecutor successfully objects to the 
presentation of defense evidence or to 
the defense cross-examination of a state 
witness, it is incumbent upon defense 
counsel to make a proffer of the evidence 
or the testimony and to present legal 
argument as to why the evidence or tes- 
timony is legally admissible. The failure 
to make a proffer and argument is likely 
to bar appellate review.” 

8. Motion for judgment of acquittal. 
A proper motion for judgment of acquit- 
tal must set forth the specific elements 
which the state has failed to prove.2! A 
bare bones motion for judgment of 
acquittal does not raise every possible 
claimed insufficiency in the evidence.22 

9. Jury instructions. Special requested 
jury instructions must ordinarily be made 
in writing.23 Defense counsel must state 
specific legal grounds for the request.24 
Although it is not strictly necessary,?5 
it is best to make a legal objection to 
the denial of a requested instruction. Any 
objection to the instructions must be made 
before the jury retires to deliberate.?6 
Occasionally, defense counsel chooses to 
waive lesser included offenses. In capital 
cases, the accused must participate in 
the waiver.27 Whether this requirement 
will be extended to noncapital cases 
remains to be resolved by the Florida 
Supreme Court.”8 

10. Final argument. It occasionally hap- 
pens that a trial court will improperly 
limit the time for final argument to the 
jury.2? When this happens, defense coun- 
sel should proffer to the court the matters 
which he or she is unable to argue to 
the jury because of the time limitation. 
The matter may not be considered on 
appeal unless defense counsel has used 
all of the time limit allotted.3° On the 
other hand, defense counsel must be care- 
ful not to be placed in the position of 
being in contempt of the court’s order 
limiting the time for argument.3! 

11. Misconduct involving the jury. 
Where misconduct arises concerning the 
jurors, defense counsel should request 
that the court interrogate the jurors, prefer- 
ably separately, in order to determine 
whether any prejudice has occurred.3? If 
there is prejudice which cannot be cured 
by replacing one or more jurors with 
alternates, defense counsel should 
promptly move for a mistrial. 

12. Sentencing. The defendant has the 
right to counsel at sentencing. Where 
new findings of facts are to be made, 
the right of confrontation and cross-exam- 


ination exists.33 Any challenge to hearsay 
and uncross-examined reports, such as 
a presentence investigation, must specif- 
ically dispute the truth of hearsay state- 
ments.34 

13. Additional record problems. Coun- 
sel should take care that the record dis- 
close all relevant matters which are seen 
or heard by the jury. The authors note 
two recurring problems in this regard. 

The first problem arises in identifica- 
tion cases. For instance, a case might 
involve a defendant who is five feet, 11 
inches tall and weighs 200 pounds, and 
a witness who identifies the defendant 
as being the criminal notwithstanding the 
witness’s description of the criminal as 
having a slight build and standing five 
feet, six inches tall. In such a case, unwise 
counsel may simply let the mismatch 
speak for itself and develop no record 
evidence as to the defendant’s size. Unfor- 
tunately, should there be a conviction 
the appellate court will have no way 
of gauging the weakness of the state’s 
identification testimony. 

The second problem arises in cases 
in which the prosecution plays an audio 
or videotape for the jury. A common 
error of counsel in such cases is to agree 
that the court reporter need not tran- 
scribe the tape. Absent such a transcript, 
the appellate court will have no means 
of determining whether the tape was audi- 
ble or whether its introduction harmed 
the defense case. Counsel should make 
sure that the reporter transcribes the tape 
even if there is no objection to the intro- 
duction of the tape itself, since the 
appellate court will need the tape in order 
to gauge the strength of the state’s case 
in applying the harmless error rule. 


Filing the Appeal 

Needless to say, all of the foregoing 
does little good unless a timely notice 
of appeal is filed. Defense counsel must 
file the notice of appeal between the ren- 
dition of the judgment, and 30 days fol- 
lowing the entry of the written order 
imposing sentence.35 Although the timely 
filing of a motion for new trial will stay 
the time for filing the notice of appeal, 
the filing of a motion to mitigate sentence 
under Rule 3.800(b), Florida Rules of 
Criminal Procedure, will not toll the time 
for filing the notice.3° BJ 


! FLA. STAT. §90.104(3) (1983) provides for 
appellate review of fundamental errors affect- 
ing substantial rights even absent a contemp- 
oraneous objection. This provision is almost 
never applied, and counsel would be foolhardy 


at best to rely upon its application. It must be 
remembered that the principal purpose for 
making an objection is to seek to ensure that 
the defendant obtains a fair trial. 

2Simpson v. State, 418 So.2d 984 (Fla. 
1982). 

3 See the discussion in Chrysler Corpora- 
tion v. Miller, 450 So.2d 330 (Fla. 4th D.C.A. 
1984). 

4 Jones v. State, 360 So.2d 1293 (Fla. 3d 
D.C.A. 1978); DeLuca v. State, 384 So.2d 
212 (Fla. 4th D.C.A. 1980); Tennant v. State, 
205 So.2d 324 (Fla. Ist D.C.A. 1967). See 
also, Swan v. Florida Farm Bureau, 404 So.2d 
802 (Fla. Sth D.C.A. 1981) (trial court’s denial 
of pretrial motion in limine not subject to 
appellate review absent objection at trial). 

5 FLA. R. App. P. 9.140(b); Taylor v. State, 
355 So.2d 180 (Fla. 3d D.C.A. 1978); Zeigler 
v. State, 471 So.2d 172 (Fla. Ist D.C.A. 1985); 
Sommers v. State, 404 So.2d 366 (Fla. 2d 
D.C.A. 1981). 

6 E.g., Brown v. State, 376 So.2d 382 (Fla. 
1979) [stating that suppression of contraband 
in cases charging possession are presumptively 
dispositive for purposes of appeal, whereas 
orders refusing to suppress confessions will 
not be deemed dispositive. ] 

7 Sommers v. State, 404 So.2d 366,369 (Fla. 
2d D.C.A. 1981) (footnote omitted). 

8 As to the first point see FLA. R. Jub. 
ApM. 2.070 and Loucks v. State, 471 So.2d 
131 (Fla. 4th D.C.A. 1985); as to second point 
see Peri v. State, 426 So.2d 1021 (Fla. 3d 
D.C.A. 1983). 

9Leon v. State, 396 So.2d 203 (Fla. 3d 
D.C.A. 1981); Hill v. State, 477 So.2d 553 
(Fla. 1985). 

10 State v. Neil, 457 So.2d 481 (Fla. 1984). 

1! Williams v. State, 424 So.2d 148 (Fla. 
5th D.C.A. 1982). 

12 Clark v. State, 363 So.2d 331 (Fla. 1979). 

13 Mancebo v. State, 350 So.2d 1098 (Fla. 
3d D.C.A. 1977). In Anderson v. State, 230 
So.2d 704 (Fla. 2d D.C.A. 1970), the court 
indicated that even where a motion for mistrial 
has been denied, one must move for a curative 
instruction in order to preserve appellate review 
of a witness’s reference to “mug shots” of a 
defendant. See also, State v. Cumbie, 380 
So.2d 1031 (Fla. 1980). 

14 Harris v. State, 427 So.2d 234 (Fla. 3d 
D.C.A. 1983). 

15 State v. Cumbie, 380 So.2d 1031 (Fla. 
1980). 

16 McCall v. State, 116 Fla. 179, 156 So. 
325 (1934). 

17 Fa. R. CRIM. P. 3.220. 

18 Donahue v. State, 464 So.2d 609, 610-611 
(Fla. 4th D.C.A. 1985). 

19 Richardson v. State, 246 So.2d 771 (Fla. 
1971). 

20 FLA. STAT. §90.104(1)(b), (1983), Steinhorst 
v. State, 412 So.2d 332 (Fla. 1982). 

21 There may be some exceptions to this 
rule. See the discussion in Pinder v. State, 
396 So.2d 272 (Fla. 3d D.C.A. 1981). 

22 See e.g. De La Cova v. State, 355 So.2d 
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848 (Sth Cir. 1974), and Watson v. State, 
270 So.2d 407 (Fla. 3d D.C.A. 1972). 
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Lawyer at Large 


On Legalizing Reality— 
Some Modest (Though Great) Proposals 


by David C. Brennan 


Think for a moment about all of the 
laws that have been enacted by legislative 
bodies throughout the country. Think 
about the thousands of new laws which 
will be enacted this year. Clearly, we 
are a law intensive society, with statutes 
regulating everything from nuclear power 
plants to cotton candy vendors. Why 
is it nobody ever passes the right laws? 

Oh, sure, there are statutes dealing 
with most things we hope never to get 
caught at and laws that address some 
lofty governmental goal or another. But, 
there are plenty of real honest to good- 
ness human problems out there that never 
get addressed, and I, for one, am tired 
of it! 

The following are some of my legis- 
lative proposals. They address problems 
which cause widespread confusion, embar- 
rassment and hardship for millions of 
Americans. These proposals are drafted 
in legislative form, complete with titles 
and official explanations, so some sharp 
legislator can introduce them next session 
without having to do any fancy legal 
writing. Here they are: 


The Spelling Simplification Act of 1986 
Be it enacted by the Legislature of the 

Section |. Policy statement. The legis- 
lature hereby declares the spelling “i 
before e” to be a good rule which should 
apply to all citizens of the state. The 
legislature further finds that the excep- 
tions to such rule, including “i before 
e except after c” exception, are dumb, 
serve no purpose except to embarrass 
honest citizens of this state and are public 
nuisances which ought to be abolished. 

Section 2. “Except after c” is hereby 
abolished, and from now on it is “i before 
e,” period! 

Section 3. From and after the effective 
date of this act, the word is “recieve,” 
and all citizens who spell it that way 


shall be deemed to be just as smart as 
those who spell it “receive.” 

Section 4. From and after the effective 
date of this act, it shall be unlawful for 
anyone who thinks the word is spelled 
“receive” to act smug and superior to 
any citizen who habitually spells it 
“recieve.” 

Section 5. This act shall take effect 
upon being recieved by the Secretary of 
State. 

Legislative explanation. Since most cit- 
izens (including most legislators) can’t 
remember the exceptions to the “i before 
e” rule, it is stupid to keep those 
exceptions on the books just so the few 
people who know how to spell “receive” 
can act like know-it-alls. That is why 
this bill was concieved. 


The Uniform Vowel Movement Act 
Be it enacted by the Legislature of the 
State of : 

Section 1. The official vowels of the 
state are hereby declared to be the follow- 
ing: 

(1) a 

(2) e 

(3) i 

(4) o 

(5) u 
Section 2. (1) The letter “y” may not 
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be used as a vowel within the boundaries 
of this state. This prohibition shall apply 
to all communication of whatever kind, 
including, but not limited to spoken and 
written communications and sign lan- 
guage. 

(2) The use of the letter “y” as a 
vowel in violation of subsection (1) of 
Section 2 of this act shall be punishable 
as a misdemeanor of the second degree. 

Legislative explanation. Five vowels are 
enough! None of this “sometimes ‘y’” non- 
sense. It either is or it ain’t. And we say 
it ain’t. Students have it tough enough 
without this. How can our boys concen- 
trate on spring practice if they all the 
time have to figure out if some stupid 
sittle wishbony looking thing is a vowel 
or not? It’s gone. 

(This is a companion bill to the Spell- 
ing Simplification Act of 1985). 


The Albegra Obsolescence Act 
Be it enacted by the Legislature of the 
State of : 

Section 1. “X” equals nine. 

Section 2. From and after its effective 
date, this law shall apply to all mathemat- 
ical calculations performed within the 
geographical boundaries of this state and 
shall likewise apply to any and all such 
calculations brought into this state from 
anyplace else. 

Section 3. This act shall take effect 
as soon as possible. 

Legislative explanation. For years, 
math teachers and other people like that 
have required the young people of this 
state to spend untold hours trying to 
determine the value of “X”. The legisla- 
ture finds that such effort is an exercise 
in futility, a serious waste of the state’s 
resources and is detrimental to the health, 
safety and welfare of the students of 
this state. Further, the legislature has 
determined that this process undermines 
the foundations of the families of the 


, 


state by holding up to public ridicule 
the parents of such students, most of 
whom have no idea how to find the 
value of “X”. By establishing a uniform 
value for “X”, the law will enable stu- 
dents of this state to stop worrying about 
such nonsense and do something useful, 
like go to football practice. 


The Obscure Formula Repeal Act 
Be it enacted by the Legislature of the 
State of : 

Section 1. The scientific formula 
“E=MC2” is hereby abolished and shall, 
hereafter, have no force or effect in the 
State of : 

Section 2. This act shall take effect 
as usual. 

Legislative explanation. Polls indicate 
that 98.47 percent of the voters of the 
State of do not believe 
Einstein’s theory that “E=MC2”. The 
remaining constituents aren’t sure, but 
don’t really give a damn. The legislature 
further notes that Einstein is not a reg- 
istered voter of the State of 
and has not contributed to the campaign 
of any current legislator of this state; 
nor is there any “E=MC2” Political 
Action Committee. It is a gone theory. 


The M & M Equalization Act 
Be it enacted by the Legislature of the 
State of 

Section 1. Policy statement. Inasmuch 
as everyone knows that green M & Ms 
are much more desirable than any of 
the other colors, and inasmuch as it is 
only natural that children (and a fair 


percentage of the adult population) will 
fight and complain if they don’t get an 
equal number of green ones, the legisla- 
ture hereby declares that each child shar- 
ing a package of M & Ms has an 
inalienable right to an equal number of 
green ones with every other child sharing 
such package. The legislature further recog- 
nizes the right of parents to be spared 
the ulcer-inducing family and neighbor- 
hood turmoil which is caused when there 
are not an equal number of green M 
& Ms to go around. 

Section 2. Any package of M & Ms 
sold in this state, whether the same be 
plain or peanut, must contain a sufficient 
number of green ones so that the said 
green ones nay be divided evenly among 
all childrea who are to share such pack- 
age, with none left over. 

Section 3. In the event of violation 
of Section 1 of this act, the seller shall 
be liable for any and all property damage 
caused by children who were shortchanged 
one or more green M & Ms. Such liability 
shall be limited to a maximum of three 
million dollars ($3,000,000) per tantru- 
m/ per child/ per package. 

Section 4. (1) In the event the seller 
shall violate Section 2 hereof and such 
violation shall be discovered by a child 
while such child is in the back seat of 
the family car while the family is in the 
process of taking a trip of more than 
one hundred (100) miles, the seller shall 
be punished by being hung by his neck 
until all of his appeals have been ex- 
hausted at which time he shall be sen- 
tenced to sit in the back seat of a station 


wagon filled with at least three (3) chil- 
dren under the age of forty-three (43) 
and listen to them all screaming “he 
3ct more green ones than me—hegot- 
moregreenonesthanme!” constantly from 
Florida to Connecticut. 

(2) In the event that the punishment 
prescribed in subsection (1) of this section 
shall be determined by a court of compe- 
tent jurisdiction to be “Cruel and Unusual 
Punishment,” then the seller shall be 
simply shot without benefit of clergy. 

Section 5. This act shall take effect 
before the sponsor hereof leaves for his 
family vacation in Connecticut. 

Write your representative! Better yet, 
cut out this article and send a copy to 
each member of the legislature. These 
laws will do a lot of good and there is 
no time to waste. Of course, getting them 
enacted will be only the start. There are 
lots of other evils to correct. Next pro- 
jects: the metric system and square roots. 


David C. Brennan, Orlando, re- 
sponded to the Journal’s August 1985 
Lawyer at Large column by address- 
ing his pet peeve: why do we never 
have the right laws? He guarantees 
his legislative bills would improve 
the human condition, and admits 
they are born from personal experi- 
ence as a lawyer and parent “of 
an embarrassing large number of 
small children.” 

This column is edited by Joseph 
A. Eustace, Jr., Tampa. 
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LAWYERS SERVICES PAGES 


FUTURE MONETARY DAMAGES 


Wrongful Death & Disability — Structured Settlement Analysis 
Antitrust — Loss of Profits — Real Estate 


J. FREMON JONES, PH.D. 


Columbia Research Associates 
P.O. Box 1702-111 
Gainesville, FL 32606 


1-800-525-5018 
After tone—dial ext. 111 


ATT ENTION BAR EXAM APPLICANTS 


FLORID 


The Florida Nord Bar Review Course offers a complete study program, which enables you to 
prepare for the Florida Bar Exam where and when you want — ideal for both Florida and 


out-of-state residents. 


The program includes complete printed materials and practice Bar Exam grading and analysis. 
Comprehensive lectures are also available if desired — on cassettes for individual use and live 
during the 4 days immediately preceding the Exam, near the site of each Exam. 
CALL TOLL FREE 1-800-521-1916 FOR 
COMPLETE INFORMATION AND A FREE SAMPLE! 
Or write to us at our National Bar Review 
headquarters as follows: 
FLORIDA NORD BAR REVIEW COURSE 
5600 W. Maple Rd., Suite A-120 
Bloomfield, Michigan 48033 
FLORIDA 's MOST EXPERIENCED AND SUCCESSFUL BAR REVIEW COURSE 


COMPLETE TECHNICAL 
MEDICAL & DENTAL EXPERT 
SERVICES 
Engineering (all areas); Negligence; 
Accident reconstruction; Products liability; 
Athletics & sports safety; Criminalistics; 
Warnings & instructions; Battery explosions; 
MEDICAL, DENTAL & PODIATRIC 
MALPRACTICE. Brochure. Medical and 
dental doctors in addition to technical 
experts on staff are available to consult and 
testify in all courts. Complete laboratory 
services. 
INTER-CITY TESTING & 
CONSULTING CORPORATION 
8225 N.W. 13th Street 
Plantation, FL 33322 
(305) 537-1442 
Executive Offices 
167 Willis Avenue, Mineola, NY 11501 
(516) 747-8400 


ACCIDENT RECONSTRUCTION 
FORENSIC PHYSICS 


@ Expert witness — 20-yrs. exp. 

@ Alltype accidents, product liability & 
seat belt defense 

@ 100% success rate 

@ Free initial consultation 

@ References at request 


Richard W. Mitchell, Ph.D. 
4419 Vieux Carre Cir. 
Tampa, FL 33613 
(813) 971-3759 


_ MEDICAL EXPERTS 


_Medical and Hospital 
Malpractice 
Personal Injury 
Product Liability 
1650 Board Certified highly 


qualified medical experts in all 


specialties, nationwide and 
Florida, to review medical 
records and testify. 
We review, approve and 
guarantee all reports. 
Flexible fee options from $150 
Financial assistance: ABA 
approved 


Experience: 10 years and 
9,000 cases for 4,000 satisfied 
attorneys. Local references. 
FREE books by us, one with 
foreword by Melvin Belli. 
FREE telephone consultations 
with our Medical Directors. 


The Medical Quality 


Foundation 
The American Board of 
Medical-Legal Consultants 


(703) 437-3333 
‘TOLL FREE 
1-800-336-0332 


High blood pressure. Treat it and live. 


ADDICTIONOLOGIST 


IMPAIRED 


DEPENDENT 


Is your client “weak-willed,” suffering 
from a “bad habit,” or “psychiatric 


illness;” or is he CHEMICALLY DE- 
PENDENT, impaired from a chronic, 
progressive fatal medical disease? 


PHYSICIAN” 


@ CERTIFIED in medicine's newest 
specialty—ADDICTIONOLOGY 

@ EXPERT MEDICAL TESTIMONY & 
EVALUATION for plaintiff/defense 

@ ALCOHOL & DRUG ISSUES in 
criminal law, DUI, malpractice, 
wrongful death, personal ‘injury, 
workers’ compensation, & family law. 


Peter M. Macaluso, M.D., P.A. 
1885 Professional Pk. Cr., #10 
Tallahassee, Florida 32308 

(904) 878-0304 


If you hate 
time sheets, 
but love 
making money... 


* No copying or keying 
No little slips 


In use in thousands of 
law offices 


* Top quality supplies 


* Prompt service and 
delivery 


* Nosalesman will call 
¢ Send for free samples: 


ROSEMONT FORMS 


Dept. FL, Box 224 
Bryn Mawr, Pa. 19010 
(215) 527-4748 
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EXPERT WITNESS 
AMPUTATIONS AND ENVIRONMENTAL 
DESIGNS FOR WHEELCHAIR 
CONFINED 

* Specializing in needs of amputees & 
quadriplegics 

*10 years experience in the Human Service 
Field and Executive Director of the American 
Amputee Foundation 

* Licensed Social Work & Rehabilitation 
Counselor 

* Evaluations of equipment needs, 
Prosthetics Services & Cost prdjections 

* Economic Loss, Structured Settlements, 
Reduced to Present Value 

* Video Services: “Day In The Life” presentation 

‘Architectural evaluations & renderings for 
accessibility & cost projections 

* Knowledge of high tech assistive aids 
available for 
both amputees 
& wheelchair 
confined 

* Litigation 

experience 


Jack M. East, LSW 
c/o American Amputee Foundation, Inc. 
Box 55218, Hillcrest Station 
Little Rock, Arkansas 72225 


501/666-9540 
501/664-2379 


501/666-2523 Message/Pager 
Serving the legal profession since 1975 


SUPPORT TO TRIAL LAWYERS 


Security Negligence vs. 
Reasonable Security 
Consultation & Case Evaluation 
EXPERT TESTIMONY 
¢ SECURITY AUDIT - 


LuIsJ. DEL PINO, J.D.,C.PP 


Phone: 255-6220 
13651 S.W. 72 Ave. Miami, FL 33158 


LL.M. 


in 
ESTATE PLANNING 


Study with many of the 
nation’s authorities in this 
nationally-recognized one-year 
program. 


Write: 


Graduate Program in 
Estate Planning 


University of Miami 
School of Law 
P.O. Box 248087 
Coral Gables, Florida 33124 


WHEN YOU NEED SOMEONE’S 
ADDRESS TRACED YOU CAN’T BEAT 
OUR GUARANTEE 


NO TRACE 
NO CHARGE 


Our nominal fee of $165.00 (payable only 
upon locate) is your total cost to have some- 
one traced whose last address is up to three 
years old. Traces from older addresses, 
including MISSING HEIRS, are also con- 
ducted on a “No Trace - No Charge” basis. 


RUSH TRACES (one or two day turn- 


around) are also available when immediate 
results are required. WE SUCCEED 
WHERE OTHERS HAVE FAILED. 


To have someone traced anywhere world- 
wide or to obtain further information on our 
International Tracing Service call today 


TOLL FREE 
1-800-663-2255 


Remember It’s Guaranteed 
“NO TRACE - 
NO CHARGE” 


INERNNIONAL 
| TRACING 
SERNICES 


University Microfilms 
International 


300 North Zeeb Road 


Dept. PR. 


Ann Arbor, Mi. 48106 


USA. 


30-32 Mortimer Street 
Dept. P.R. 
London WIN 7RA 
England 
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processors 
at 


Now! An 
Advertising Service 
For Attorneys 


Camera-ready advertisements customized 
exclusively for your firm and targeted 
to your specific clientele. 


Marital Or 
F ally Problem? 


25% to 40% 
savings 


Refurbished Word Processors 
IBM DISPLAYWRITER 
WANG e NBI e CPT 
LANIER © XEROX 


Call or write now for our 
FREE ADVERTISING PACKET 
Containing our new catalog and important 
information about effective advertising. 


Flying Colours VISUAL COMMUNICATIONS, INC.® 
(904) 252-3945 


500 South Ridgewood Avenue, Daytona Beach, Florida 32014 


JONATHAN DOE 
) 123-4567 


INTERNATIONAL We also lease 


JR PROCESS SERVICE 


Put us through the test 
We will prove we are the best!!! 


MEDICAL MALPRACTICE 
PEER REVIEW FOUNDATION 


With offices in New York, London, Bonair 
(Antilles), Massachusetts, South Carolina, 


Displaywriters 


N BI FACTORY RECONDITIONED 3000 
& 3000S WORD PROCESSORS 


Also available: Refurbished 
OAS 8/64 Systems & Peripherals 


@ Guaranteed for maintenance 
@ Trade-ins accepted 
@ Delivered and installed 


800-227-1616 
Prestige 


TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK—Supply word and/or design plus 
goods or services. FEES: TRADEMARK OFFICE 
Files—Wordmark—$55. 2 or more—$50 each. 
COMMON LAW-—$30 additional. EXPANDED 
COMMON LAW-—$75 additional. DESIGNS— 
$70 ver class. COPIES extra. 
COPYRIGHT—Supply title/author/regs—FEE: 
$60. 2 or more—$75 each. 
GOV'T LIAISON—All agencies—SEC(10K's), ICC, 
FTC, Court Records, Congress. Records, etc. Fee 
on request. 
APPROVED— Our services meet standards set for 
us by a D.C. ee 

Over 30 gg d 


GOVERNMENT LIAISON : ‘SERVICES, INC. 


Suite 209, 3030 N. Fairfax Dr. P.O. Box 10648 
Arlington, VA 22201 e Arlington, VA 22210 
Phone: (703) 524-8200 


and Florida 


RUSH PICK UP 
Within 90 minutes Dade & Broward 
Counties or it is on us!!! 


24 HOURS ¢ 7 DAYS 
We serve anyone, anywhere in Florida 


Ten Years of Experience 


All comprehensive screening work product 
reports reviewed and signed by two Board 
Certified physicians (at no additional cost). 


Board Certified physicians in all specialties 
available for testimony. 


Reports available in 48 hours by Federal 
Express at no additional charge. 


21 S.E. 1 Avenue, Suite 1000 
Miami, FL 33130 


305-937-1111 © 305-623-9000 


Write to Dr. James Fleming at 2 Royal Palm 
Way (Suite 2101), Boca Raton, Florida 33432 
or phone 1-305-394-3311. 


NEXT DAY SERVICE 


NSTANT 
In Florida... 
No Extra Charge 


S ERVICE STATE SEAL & CERTIFICATE CO. 


Rt. 1. Box 80 e Morriston, Florida 326638 
FLORIDA TOLL FREE 1-800-342-2538 
(904) 368-6666 


SEAL & CERTIFICATE CO. 


PHARMACY 
MALPRACTICE/ 
PRODUCT LIABILITY 


Complete services for Plaintiffs/ defendants: 


CONSTRUCTION LITIGATION 
EXPERT WITNESS © ADVICE e STUDIES 


NATIONALLY recognized expert in the field of soils and foundation engineering, 
vibration damage, highway materials and construction, excavations and dewater- 
ing, testing and inspection. Professional Engineering assistance in preparing 
your case. Complete technical staff. References on request. 


JOHN M. ARRIBAS & ASSOCIATES 
7700 N.W. 72 Avenue, Miami, Florida 33166 
(305) 888-7555 (daily) (305)661-0392 (24 hrs) 


Consultations, Opinions, Discovery, 
Trial handling by 
experienced attorney/ registered pharmacist 


Member of Michigan & Florida Bar 


CHRISTOPHER E. PENCAK, R.Ph., J.D. 


1120 Ford Building 
Detroit, MI 48226 
(313) 964-2343 
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JONar. “1 Didn't Do 


NOW CORPEX GIVES YOU 
EVEN MORE REASONS PURCHASE 
THE FINEST CORPORATE KITS 
AVAILABLE. 


THE FIRST REASON IS SPEED OF DELIVERY. By joining 
forces with DHL World Wide Express, the largest courier in 
the world, we're able to offer you overnight delivery of our cor- 
porate kits to any place in the continental U.S., Alaska and 
Hawaii (our prices include delivery). That's the kind of speed 
and efficiency that makes your business run better—and 
makes us the country’s leading source for corporate kits. 


THE SECOND REASON IS QUALITY. For over fifty years, 
Corpex has been providing America’s legal and financial 
communities with the finest, most comprehensive kits 
available* 


OUR NEWEST REASON IS A BONUS - our exciting new 
Corpex Premium Incentive Program. Every time you 
order corporate outfits from us, you receive 
coupons that can be redeemed for ter- 
rific gifts. (We call them Cor-Perks.) 
There's a whole catalog of fine 

gifts to choose from—televisions, 
cordless telephones, golf bags, lug- 
gage, watches, cameras, dozens more 
—all absolutely free for the coupons 
you accumulate. It’s our way of 
thanking you for your business—and of 
proving our commitment to offer you 
more in every way. You'll receive our Cor- 
Perks Gift Catalog with your next order. 
Or you can call our toll-free number right 
now to find out what fabulous gifts we've 
got waiting for you. 

Corpex. We've always had presence. Now 
we have presents, too. 


*Every Corpex Corporate Kit comes in a 
matching slipcase complete with: 
* Corporate Seal in a foldaway pocket 
* 20 custom printed stock certificates 
* Stock Transfer Ledger 
* 50 blank sheets for minutes or time-saving 
printed minutes and by-laws 
* Special forms section with complete review 
of latest IRS requirements for Sub-Chapter S 
election, medical and dental reimburse- 
ment plans, Section 1244 forms, 
IRS SS4 form, annual meeting forms. 
 °Standard outfit—$47.50; with 
~ printed minutes and by-laws, 
Mx» $49.75. (Includes delivery in 
Continental U.S., Alaska, 


t¢Some remote locations might require an additional day. 


Corpex Banknote Company, Inc., 480 Canal Street, New York, NY 10013 


1-800-221-8181 


(In NY: 1-800-522-7299; 212-925-2400) 


EXPRESS 


Next best thing to taking it there yourselt 
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WESTLAW and West Publications together. 

‘Two proven methods of research combined to 

Ma sysiem that makes your seach ster and 


using any words you choose as search ET cmiabs 

Linked by West's® Key Number System, it 
you to supplement WESTLAW cea wh 
_ the entire range of West® publications. 
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